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Request for Information Pursuant to the Comprehensive Environmental Response,
Compensation and Liability Act, 42 U.S.C. §§ 9601-9675
Response of Harsco Corporation

Dear Mr. Mintzer:

On December 21, 2011, a letter was sent, addressed to Harsco Corporation (“Harsco”). A revised
letter was sent on January 9, 2012, although the revised letter retained the original
December 21, 2011 date. In the letters, the United States Environmental Protection Agency
(“U.S. EPA”) requested information relating to the Newtown Creek Superfund Site, Kings
County and Queens County, New York, New York (“the Site”) under the authority of Section
104(e)(2) of CERCLA, 42 U.S.C. 9604(e)(2) (“the Statutory Section”). We are attorneys for
Harsco in this matter. The purpose of this letter and the enclosed materials is to respond to the
request.

By exchange of emails, we agreed that the date for Harsco's response to EPA's request for
information relating to the Newtown Creek Superfund site shall be the close of business on
April 9, 2012

While Harsco desires to cooperate with U.S. EPA in its investigation of this matter, Harsco also
wishes to point out that it is not liable or otherwise responsible for the alleged releases of
hazardous substances at the Site. Therefore, Harsco intends to preserve all privileges, rights and
protections to which it is entitled. To that end, Attachment A sets out certain objections in order
to preserve the right to object, in any proceeding, to the admission of any evidence or
information protected by such privileges, rights and protections. As requested, Harsco will,
without waiving any of its privileges, rights or protections, nevertheless provide the requested
information to the best of its ability. By providing this response, Harsco does not admit any fact
alleged in the requests, and does not agree that the Statutory Section authorizes each and every
request and instruction contained in the request.
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Harsco has made a good faith effort to gather the large amount of information requested within
the time available. Harsco is providing the information which it could gather within that time;
the attached represents the information identified as of the date of the attached Certification of
Answers to Request for Information. Harsco’s search for responsive information is ongoing and
Harsco will supplement this response in the event that additional responsive information is
discovered.

The Response consists of the following parts:
1. This letter;
2. Attachment A, General Objections;
3. Harsco Corporation’s Generél and Specific Responses; and

4. An enclosed CD containing documents in electronic form in folders
corresponding with the request for which the document was included.

It should be apparent from a review of this response that Harsco is not responsible for any
significant amount of contamination at the Site, if it is responsible for any at all, which Harsco
denies. Harsco did not operate any chemical or petroleum processes; nor did it generate large
quantities of hazardous waste. In fact, we are unaware of any evidence of any release of
hazardous substances from the Facility during Harsco’s time there. We look forward to working
with U.S. EPA to resolve any questions it may have as to the Harsco. A determination that
Harsco is not a responsible party will enable U.S. EPA to direct its attention and resources
toward the parties who are actually responsible, thus facilitating a response to the environmental
issues at the Site. :

Please direct any further correspondence concerning this matter to the undersigned.

Sincerely,

lenneHn W, Madees @

Kenneth W. Maher

KWM:mke
Enclosures

Cc:  Caroline Kwan,
Remedial Project Manager,
New York Remedial Branch
Emergency and Remedial Response Division
U.S. Environmental Protection Agency, Region II
290 Broadway, 20" Floor
New York, NY 10007-1866



ATTACHMENT A

GENERAL OBJECTIONS TO REQUEST FOR INFORMATION

NEWTOWN CREEK SUPERFUND SITE

The Harsco Corporation (“Harsco”) asserts and preserves the following General Objections to
the Requests addressed to Harsco Corporation.

1.

Harsco objects to the Requests to the extent that they exceed the subjects of
inquiry authorized by Section 104(e) of CERCLA.

Harsco objects to the Requests to the extent that they purport to require Harsco to
investigate or acquire information not within Harsco’s control. The Statutory
Section does not authorize U.S. EPA to require the conducting of such
investigations.

Harsco objects to the Requests to the extent that they require Harsco to produce
information or documents which are not relevant or material.

Harsco objects to the Requests to the extent that they call for any information
protected by privilege, including, without limitation, the attorney-client privilege,
work product doctrine, or documents or materials prepared in anticipation of
litigation or for trial which are outside the scope of discovery permitted by the
Federal Rules of Civil Procedure, each such privilege or protecnon is hereby
asserted, and is not waived.

Harsco objects to the Requests to the extent that they require Harsco to provide
information the gathering of which is unduly burdensome or information which is
already within the possession of U.S. EPA.

Harsco objects 1o the Requests to the extent that they are ambiguous, vague,
compound requests or otherwise make responding difficult or impossible.

Harsco objects to the Requests to the extent that they call for conclusions of law.

Harsco objects to the Requests to the extent that they assume facts that have not

been established or are based on assumptions that are not supported by the facts.

Harsco objects to the Requests to the extent that they call for opinions rather than
facts, or require speculation by Harsco.



HARSCO CORPORATION’S RESPONSE TO
REQUEST FOR INFORMATION
NEWTOWN CREEK SUPERFUND SITE

GENERAL RESPONSES AND INFORMATION

1 As will be explained in the specific responses below, Harsco Corporation (“Harsco”)
acquired the property which constitutes the Facility (as defined in the Request) in 1965 and also
acquired substantially all of the assets of the former Irving Subway Grating Co., Inc. which had
operated at the Facility. The passage of time has made it very difficult for Harsco to acquire
information concerning the prior operations, the acquisitions and Harsco'’s use of the Facility.

2. From 1965 until 1997, Harsco understands that the Facility was used for the fabricating
of steel grating. Harsco has been unable to determine the identity of any of the persons who
were employed in the fabricating operations at the Facility during that time. Harsco has also
been unable to locate any documents relating to the operations at the Facility during that period.
Therefore, Harsco has no actual knowledge of specific facts relating to the operations during
that period.

3. From approximately 1997 until 2008, Harsco used the Facility for storage of scaffolding.
Harsco has been unable to determine the identity of any of the persons who were employed at the
Facility during that time. Harsco has also been unable to locate any documents relating to the
operations at the Facility during that period. Therefore, Harsco has no actual knowledge of
specific facts relating to the operations during that period.

4. As is documented in the specific responses below, Harsco sold the Facility on or about
August 25, 2008. Harsco has no actual knowledge of the use of the Facility or the operations
conducted at the Facility since that date.

5. “See attached” or other references to documents being produced in response to a request
refers to documents which have been provided in electronic form on the CD which is enclosed
with these Responses. The documents are contained in folders with the number of the particular
request for which the document was produced. '

6. Harsco’s responsés are set out in italics so that they may be more easily distinguished
from the Requests.



SPECIFIC RESPONSES
Section 1.0 Company Information

1. Company Identification: Provide the following information with respect to the Company.
a. The full legal, corporate name and mailing address.
Harsco Corporation
Corporate Headquarters
350 Poplar Church Road
Camp Hill, PA 17011

b. The state and date of incorporation, the date of qualification to do business in the
State of New York, and the agents for service of process in the state of
incorporation and in New York State.. '

Harsco Corporation was incorporated in Delaware on February 28, 1956.
Harsco’s Certificate of Authority in New York State (see attached) is dated
March 29, 1956. The agent for service of process in New York is:

C T Corporation System
111 Eighth Avenue
New York, NY 10011 (New York Co.)

The agent for service of process in Delaware is:
The Corporation Trust Company

Corporation Trust Center

1209 Orange Street

Wilmington, DE 19801 (New Castle Co.)

C. The Chief Executive Officer or other presiding officer of the entity and the
mailing address of that officer.
Henry W. Knueppel, Interim Chairman & CEO
350 Poplar Church Road
Camp Hill, PA 17011

d. If the Company is a successor by merger, acquisition or other activity to any other
entity, identify each such entity and describe the nature of the succession. Please
provide purchase and sale documents that related to such merger, acquisition or
other activity including any indemnities associated with such activity.

Harsco has been involved in many mergers during its corporate life, but
we understand this Request to concern only mergers which have some
relation to the Facility. Harsco states that Irvico Realty Corporation, a
New York Corporation, was merged with Harsco on or about August 18,
1965. Harsco was the surviving corporation. The Certificate of Merger
and other documents related to the merger are -attached. Harsco’s
investigation and efforts to locate additional documents related to that



merger are ongoing and Harsco will supplement this response if those
documents are located.

If the Company is a subsidiary, division, branch or affiliate of another corporation
or other entity, identify each of those other entities and those entities’ Chief
Executive Officers or other presiding officers. Identify the state of incorporation
and agents for service of process in the state of incorporation and in New York
State for each entity identified in your response to this question.

Not Applicable

Describe in detail the Company’s previous or current relationship and affiliation
to the entities listed below (and identify all other corporate names, with dates of
use, for each such entity). Provide copies of documentation of acquisition,
disposition, merger, joint venture, license or lease and including, if applicable,
public filings with SEC relating to such transactions. In connection with any
agreements of purchase, sale or merger, include copies of pages relating to
environmental matters including representations, warranties and indemnities:

i. Irving Subway Grating Co., Inc. — Harsco acquired substantially all of the

assets of Irving Subway Grating Co., Inc. on July 7, 1965. Harsco issued
41,300 shares of Harsco Common Stock for the assets of the Irving
Subway Grating Co., Inc. Irving Subway Grating Co., Inc. was not
merged into Harsco. Irving Subway Grating Co., Inc. filed amended
articles of incorporation changing its name to Kent Hollow, Inc., and it
was dissolved on July 8, 1965. A General Bill of Sale and an Agreement
and Plan of Reorganization by and between Harsco and Irving Subway
Grating Co., Inc. are attached as part of the response to Request 1.d.

ii. Irving Iron Works Company — Harsco assumes but cannot confirm that
Irving Iron Works Company was either a predecessor to, or an assumed
name used by, Irving Subway Grating Co., Inc. No other relevant
information has been identified at the time of this response.

iii. IKG Industries — See Response to Request 1.f.iv.

iv. Harsco Industrial IKG — Harsco Industrial IKG is the current name of an
operating division of Harsco. (See,
http://harscoikg.com/about/index.aspx.) It has no separate corporate
existence. An IKG operating division was originally formed by combining
the assets of the former Irving Subway Grating Co., Inc. with the assets of
an unrelated company called Kerrigan Iron Works Company, whose
assets had been acquired by Harsco on or about May 1, 1966. At various
times, the division may have also used the names IKG Industries, Harsco
IKG Industries and/or IKG Borden. In the event that Harsco is able to
obtain more information as to the usage of those names and the respective
dates for each, Harsco will supplement this response.

V. Harsco IKG Industries — See Response to Request 1.f.iv.

Vi. IKG Borden — See Response to Request 1.f.iv. ,

vii.  Patent Construction Systems — Patent Construction Systems was a division
of Harsco that engaged in the scaffolding rental/sales business, which was
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completely unrelated to the IKG operations. That name was used until its
business was rebranded as Harsco Infrastructure in June 2009. See the
attached extract of the Minutes of a Meeting of the Board of Directors for
documentation of the name change.

2. Future EPA Communications: If the addressee of this letter requests that future
communications from EPA regarding the Site be sent to a particular individual or office, provide
the name, address, telephone number, e-mail address and capacity of such individual or office.

Stephen Baney

Senior Director - Risk Management

350 Poplar Church Road

Camp Hill, PA 17011

Office Phone 717.730.1910

sbaney@harsco.com

James M. Hauck

Kenneth W. Maher

HATCHETT & HAUCK LLP

111 Monument Circle, Suite 301
Indianapolis, Indiana 46204-5124
317.464.2622 (James M. Hauck direct)
317.464.2635 (Kenneth W. Maher direct)
james.hauck@h2lawyers.com
ken.maher@h2lawyers.com

Section 2.0 Owner/Operator Information

3. Separately provide a brief summary of the Company’s relationship to the Facility (see
Definition number 9.a for “Facility”) and each Other Newtown Creek Property (see Definition
number 9.b for “Other Newtown Creek Property”), including:

a. Nature of the Company’s interest in the Facility and each Other Newtown Creek
Property; ‘

Harsco was the owner of the Facility from August 18, 1965 until

September 17, 2008. Harsco has no information that it has, or has ever

had, any relationship with any Other Newtown Creek Property other than

the fact that Tax Block 113, Lot 11 was included in its deed for sale of the

property in 2008. It is presently unknown to Harsco whether Tax Block

113, Lot 11 had actually been merged into Tax Block 113, Lot 1 at some
point. See also, Response to Request 3.b and the Agreement for Sale of
- Real Estate produced in response to Request 3.h.

b. Corporate identity of any entity affiliated with the Company that holds or held
such interest;

Irvico Realty Corporation, a New York Corporation which was merged

into Harsco, was the owner of the property by virtue of acquiring such

ownership under deeds dated November 14, 1961, March 1, 1962 and
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June 28, 1963. See the deeds produced in response to Request No. 3.h.

Address, Borough, Block and Tax Lot Identification;
According to the 2008 agreement for sale the subject property consists of
- two tax lots: 50-09 27th Street (Tax Block 113, Lot 1) and 27-21 51st
Avenue (Tax Block 113, Lot 11), Long Island City, New York 11101
Borough of Queens, Queens County. Harsco is presently uncertain
whether the Tax Block 113, Lot 11 is an accurate or necessary part of the
identification.

Map or schematic locating the Facility and each Other Newtown Creek Property;
See attached

Dates of acquisition and date of disposition of interest and identity of transferor
and transferee (and if not the owner, state the interest held in the Facility and the
identity of lessor, licensor or other person w1th paramount interest (e.g., property
owner, prime leaseholder));
Harsco’s ownership of the Facility was the result of a merger with Irvico
Realty Corporation, a New York corporation, on August 18, 19635.

Harsco sold the Facility on September 17, 2008. Harsco conveyed the
Facility to Bud Media LLC, a New York limited liability company, Coors.
Media LLC, a New York limited liability company and 34-06 73rd LLC, a
New York limited liability company, as tenants in common, by deed dated
September 16, 2008 and delivered at a closing held September 17, 2008.
See also the response to Request 3.h. and the documents produced in
response to that Request.

Dates of operation and date of cessation of operation;
To the best of Harsco’s present understanding, its operations at the

Facility were from approximately July 1965 until approximately
September 2008. :

The principal business and each other line of business conducted by the Company
at the Facility and at each Other Newtown Creek Property; and
From 1965 until 1997, Harsco’s principal business at the Facility was the
fabricating of steel gratings. From 1997 until 2008, the principal business
was the storage of scaffolding. No other relevant information has been
identified at the time of this response.

Provide a copy of all instruments evidencing the acquisition or conveyance of
such interest (e.g., deeds, leases, licenses, purchase and sale agreements,
partnership agreements, etc.)
Harsco is producing the requested documents that it has been able to
locate. A summary of Harsco’s understanding of these documents and the
transactions is also provided here. According to Harsco Corporation’s (a



Delaware corporation herein called “Harsco”) records, Irvico Realty
Corporation, a New York Corporation, acquired ownership of the Facility
under the following three (3) deeds: (i) from James E. Irving, et al.,
executors of the Estate of Walter E. Irving, dated November 14, 1961 and
recorded in Book 7375, Page 527 (combined Parcels I and Il and Parcel
I1); (ii) from Irving Subway Grating Co., Inc., a New York corporation,
dated March 1, 1962 and recorded in Book 7401, Page 476; and (iii) from
Peerless Oil and Chemical Corp., a New Jersey corporation, dated June
28, 1963 and recorded in Book 7539, Page 461. Although ownership of
the Facility had been obtained by Harsco through the merger with Irvico
Realty Corporation described at 3.e. above, a deed in confirmation of the
merger was also recorded. The confirming deed from Irvico Realty
Corporation, a New York corporation to Harsco is dated August 16, 1965
and is recorded in Book 7817, Page 192. That deed contains a
consolidated legal property description of the Facility. :

Harsco conveyed the Facility to Bud Media LLC, a New York limited
liability company, Coors Media LLC, a New York limited liability
company and 34-06 73rd LLC, a New York limited liability company, as
tenants in common, by deed dated September 16, 2008 and delivered at a
closing held September 17, 2008. The recording reference for said deed
has not been located in Harsco’s records. The sale transaction was
completed pursuant to an Agreement for Sale of Real Estate dated August
25, 2008 by and between Harsco (as the seller party) and Mohammad
Ashraf Malik, an individual (as the buyer party). By an Assignment and
Assumption of Contract and Consent dated September 12, 2008,
Mohammad Ashraf Malik assigned his rights under the Agreement for
Sale, with Harsco’s consent, to the three grantee LLCs identified above,
Jjointly and severally as tenants in common.

Copies of the five (5) deeds mentioned above, the Agreement for Sale of
Real Estate and the Assignment and Assumption of Contract and Consent
are attached to this response. See also, the documents that accompany the
response to Request 1.d. concerning the transaction by which the stock of
Irvico Realty Corporation was acquired as part of the assets purchased
from Irving Subway Grating Co., Inc. No other relevant information has
been identified at the time of this response.

4. Identify all entities which concurrently with the Company exercise or exercised actual

control or who held significant authority to control activities at the Facility, including:
a. Lessees, sublessees, partners, joint venturers, or holders of easements;

Harsco is unaware of any lessees, sublessees, partners, joint venturers, or
holders of easements who exercised control or held authority to control
activities at the Facility.

b. Contractors, subcontractors, licensees, or licensors that exercised control over any



5.

materials handling, storage or disposal activity;
No relevant information has been identified at the time of this response.

Pipelines providing delivery of materials to, distribution within or shipment from
the Facility;
To the best of Harsco’s knowledge direct pipeline delivery to the Facility
was not performed during Harsco’s ownership.

Railroads or rail lines providing delivery of materials to or shipment from the
Facility;
To the best of Harsco’s knowledge direct railroad delivery to the Facility
was not performed during Harsco’s ownership.
Truckers providing delivery of materials to or shipment from the Facility; and
No relevant information has been identified at the time of this response.

Barge service companies providing delivery of materials to or shipment from the
Facility.
No relevant information has been identified at the time of this response.

Identify all current or prior owners that you are aware of for the Facility. For each prior

owner, further identify, if known, and provide copies of any documents you may have regarding:

the dates of ownership and operations conducted at such times;
Unless they have transferred the Facility subsequent to August 25th 2008
Bud Media LLC, a New York limited liability company, Coors Media LLC,
a New York limited liability company and 34-06 73rd LLC, a New York
limited liability company are the current owners of the Facility. Harsco
understands that these three separate LLCs are controlled by Mohammad
Ashraf Malik. v

The prior owners of the Facility include Irvico Realty Corporation, Walter
E. Irving, the Estate of Walter E. Irving, Irving Subway Grating Co., Inc.,
and Peerless Oil and Chemical Company. The dates of each prior owner’s
(other than Irvico Realty Corporation’s) acquisition of the property is
unknown. The dates of transfer of the Facility (or portions thereof) are as
reflected in the response to Request 3.h. and the documents produced in
response to that Request.

See also the response to Request 3.h. and the documents produced in
response to that Request.

Irving Subway Grating Co., Inc. is thought to have conducted operations
on the property from approximately 1902 or 1904 until 1965.

any corporate or real estate affiliation between the Company and each such prior
owner; and
Irvico Realty Corporation was merged into Harsco as reported in



response to Requests 3.b. and 3.h. Harsco has no known corporate or
real estate affiliation with any other prior owner.

release of hazardous substances, industrial waste, other waste including
petroleum, at the Facility during the period that the prior owners owned the
Facility with such details as you are aware of.

No relevant information has been identified at the time of this response.

6. Identify all current or prior operators that you are aware of for the Facility. For each such
operator, further identify, if known, and provide copies of any documents you may have

regarding:
a.

the dates of operation and operations conducted at such times;
Harsco believes that Bud Media LLC, a New York limited liability
company, Coors Media LLC, a New York limited liability company and
34-06 73rd LLC, a New York limited liability company, and/or
Mohammad Ashraf Malik are the current operators of the Facility.

The prior operator of the Facility was Irving Subway Grating Co., Inc.
Operators before or connected with Irving Subway Grating Co., Inc. may
be indicated by the attached city abstract search.
any corporate or real estate affiliation between the Company and each such prior
operator; ,
To the best of its present knowledge, Harsco has no corporate or real
estate affiliation with any of the prior operators. Harsco’s relationship
with Irving Subway Grating Co., Inc. was created through the documents
provided with the response to Request 1.d. Harsco does not consider that
relationship to constitute a corporate or real estate affiliation.

the nature of the operations at such times; and
The Facility is believed to have been operated as a grating fabricating
Facility by Irving Subway Grating Co., Inc. from approximately 1902 to
1965. ’

any release of hazardous substances, industrial waste, or other waste including
petroleum, at the Facility during the period that the prior operators were operating
the Facility. : :
Harsco is not aware of any such releases. See attached EDR radius map
search results. No other relevant information has been identified at the
time of this response.

7. Civil Litigation, Administrative Enforcement and Criminal Matters:

a.

Has the Company or an affiliate been a party to any litigation, whether as plaintiff
or defendant, where an allegation included liability for contamination of or from
the Facility or any other facility located within 1,000 feet of Newtown Creek
(whether or not owned or operated by the Company)? If yes, identify such
litigation and its disposition, briefly describe the nature of the Company’s



involvement in the litigation and provide a copy of the pleadings and any final
order. ’ -
Harsco has not been a party to any litigation described in this request.

b. Has the Company or an affiliate been identified by EPA or by any New York
State or New York City agency as a party responsible for environmental
contamination with respect to the Facility or any other facility located within
1,000 feet of Newtown Creek (whether or not owned or operated by the
Company)? If yes, state the Company's understanding of the basis for such notice
of responsibility and provide a copy of any correspondence, orders or agreements
between the Company and the governmental agency.

No relevant information has been identified at the time of this response.

c. Has the Company or an employee, affiliate, contractor or agent ever been accused
of any criminal violation relating to illegal disposal or any other environmental
matter in connection with any activity or operation at the Facility? If so, describe
the disposition of such accusation and provide details on such accusation.

" No relevant information has been identified at the time of this response.

8. Ownership of Newtown Creek: At the present time or at any past time, has the Company
or any affiliate:
a. Owned any portion of Newtown Creek or wetlands associated with Newtown
Creek?

It is Harsco’s understanding that the property ownership ended at the
bulkhead. Harsco is not aware of any wetlands on the Facility. No other
relevant information has been identified at the time of this response.

b. Asserted control or exclusive rights to use any area of Newtown Creek or
wetlands associated with Newtown Creek, for any purpose including, without
limitation, dredging, filling, construction, maintenance, or repair of any facility
located in the waters, the associated wetlands or sediments, including, by way of
example, bulkheads, rip rap, pipes, wharfs, piers, docking, loading or unloading
facilities, cranes or over-water facilities? '

There was a bulkhead at the Facility. No other relevant information has
been identified at the time of this response.

c. If the answer to either subparagraph “a” or “b” of this paragraph is yes, please
identify the areas owned or controlled, or over which the company has a right to
use, provide an explanation of how and from whom the Company acquired such
ownership or control, provide a copy of all title documents, leases, permits or
other instruments where such right was derived, and describe all activities
conducted pursuant thereto. _

See attached survey of property in 11c. No other relevant information
has been identified at the time of this response.



9.

‘Operations In, Under or Over the Waters or On the Sediments of Newtown Creek:

a.

Describe all activities at the Facility that were conducted over, on, under or
adjacent to, Newtown Creek. Include in your description whether the activity
involved hazardous substances, industrial waste, petroleum, or other waste
materials and whether any materials were ever discharged, spilled, disposed of,
dropped, or otherwise came to be located in Newtown Creek.
The Facility is adjacent to Newtown Creek. The activities at the Facility,
including the materials used and wastes generated, are described in the
response to Request No. 20. To the best of Harsco’s present knowledge,
those activities were not conducted over, on, or under Newtown Creek but
they are discussed here because the Facility was adjacent to Newtown
Creek. No records of spills were found for the subject property see 6d. No
other relevant information has been identified at the time of this response.

Has the Company or an affiliate at any time, constructed or operated any facility
in or over the waters or on the sediments of Newtown Creek, including any

" bulkheads, rip-rap, pipes wharfs, piers, docking, loading or unloading facilities,

containment booms, cranes or other on-water or over-water facilities? ‘
Harsco did not construct the bulkhead at the Facility and Harsco does not
believe a bulkhead is “operated’ in the ordinary sense of the word, but a
bulkhead was present at the Facility. No other relevant information has
been identified at the time of this response. :

Has the Company or an affiliate at any time constructed, operated, or utilized any

facility under the waters or sediments of Newtown Creek, including without

limitation pipes, pipelines, or other underwater or under sediment facilities?
No relevant information has been identified at the time of this response.

If the answer to subparagraph “b” or “c” of this paragraph is yes, please provide
details including the facilities constructed or operated, the dates of such
construction, replacement or major modification, whether there were discharges
into the waters of Newtown Creek associated with construction or maintenance of
such facilities, all permits associated with the construction or operation and the
nature of the Company’s authorization to construct or maintain such facilities in
Newtown Creek including from whom the operating rights were obtained, and
provide copies of relevant deeds, leases, licenses, and permits.
No relevant information has been identified at the time of this response.

Provide a summary of over-water activities conducted at the Facility, including
but not limited to, any material loading and unloading operations associated with
vessels, materials handling and storage practices, ship berthing and anchoring,
ship fueling, cleaning, maintenance, or repair. )
It is Harsco’s understanding that during Harsco’s ownership over-water
activities were not conducted. No other relevant information has been
identified at the time of this response.
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f. If the Company has utilized barges, lighters, tankers, or other vessels in any
operations on Newtown Creek, please provide details. With respect to vessel
operations:

Not applicable. To the best of Harsco’s knowledge, no barges, lighters,
tankers, or other vessels were utilized by Harsco in any operations on
Newtown Creek.

i. Identify all products and raw materials transferred to or from barges, tanks
and ships and the dates of such operations;
ii. Describe the method of transfer to and from barges or other ships during

all periods of such activities;

iti. Identify the types of barges or ships utilized and the depth of the water
where barges or ships were moored;

iv. Describe barge, tanker or other ship cleaning operations, if any, including
the cleaning methods that were used, how cleaning waste was handled;
and '

v. Describe spill prevention controls that were utilized in delivery or pick-up
of materials.

g. State whether any of the operations required to be identified above resulted in

disposal or spillage of any materials into Newtown Creek or the re-suspension of
any sediment of Newtown Creek. If the answer is a “yes” please provide details
and documentation of such events.

None to our knowledge

10. Identify each Other Newtown Creek Property (see Definition number 9.b for “Other
Newtown Creek Property”) that your Company presently (or previously) owns (or owned),
leases (or leased), manages (or managed), operates (or operated), controls (or controlled), or
otherwise has or had rights to use, manage or operate, within the area extending one-thousand
feet from the shoreline of Newtown Creek (definition number 1 above defines “Newtown Creek”
to include all tributaries or branches of Newtown Creek). Include among such properties all
facilities currently or previously owned or operated by any Harsco Corporation or any current or
prev1ous affiliate of Harsco Corporation.

No relevant information has been identified at the time of this response.

Section 3.0 Description of the Facility

11.  Provide the following information for the Facility, including a description responsive to
each question and depictions by map, drawing, survey, or otherwise:

a. Address and borough, block and lot (if the New York City address or tax lot
denomination has changed, please provide, to the extent known, the address in
effect at the time of ownership and operation as well as the modern address and
tax lot identification); :

According to the 2008 agreement for sale the subject property consists of
two tax lots: 50-09 27th Street (Tax Block 113, Lot 1) and 27-21 51st
Avenue (Tax Block 113, Lot 11), Long Island City, New York 11101
Borough of Queens, Queens County. Harsco is presently uncertain
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whether the Tax Block 113, Lot 11 is an accurate or necessary part of the
identification.

historic photographs, including without limitation, aerial photographs,
photographs showing construction, industrial or commercial processes, sanitary
. and storm sewer systems, outfalls, indoor and outdoor storage of materials or
products, and photographs during construction;

See attached aerial photos.

all surveys and drawings of the Facility in your possession showing current
configurations and improvements as well as.previous configurations and
improvements;

See attached Sanborn maps and property survey.

sanitary sewer system information, including drawings, sewer easements, surveys,

or maps showing location and configuration both as currently configured and

previous configurations; '
In 2006, a Phase I Environmental Site Assessment and Limited Phase 11
were completed for the Facility. A combined Phase I Environmental Site
Assessment and Limited Phase Il Report (hereinafter referred to as the
“Phase I/l Report” is provided in response to Request No. 44, which
requests a copy of all environmental investigation reports. (For
convenience, certain portions are also separately provided in response to
some requests. ) '

We have no other information other than provided in the included Phase
I/II Report that stated: Site contains three septic tanks with ejector pumps
located in different areas of the warehouse spaces. A float switch
activated the ejector pumps. Reportedly when these tanks fill up the
contents are then pumped to the municipal sewer system. A suspended,
rectangular waters storage tank is also located in the warehouse area.
This tank is used for the fire suppression system of the warehouse.

storm water sewer system information, including drawings, surveys or maps
showing location and configuration both as currently configured and previous
configurations;

No relevant information has been identified at the time of this response.

all below-ground structures, including, pipes, pipelines, sumps, wells, dry-wells,
and other structures for storage or conveyance of solid, gaseous or liquid
materials, whether above ground or below ground, and whether owned or
operated by you or by another, and as presently configured and as previously
configured; ’
During Harsco’s ownership two underground storage tanks and
associated piping were used to store heating oil. No other relevant
information has been identified at the time of this response.
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g. all above-ground structures, including buildings and including all facilities for
storage or transport of solid, liquid or gaseous materials, whether owned or
operated by you or by another, and as presently configured and as previously
configured;

We are not aware of any above ground structures for the storage of
liquids or gaseous materials.

h. all over-water or in-water facilities (e.g., piers, docks, cranes, bulkheads, pipes,
treatment facilities, containment booms, etc.);
A Bulkhead Condition Survey is attached. No other relevant information
has been identified at the time of this response.

1. all treatment or control devices for all media and pursuant to all environmental
laws and regulations (e g., surface water, air, groundwater, hazardous waste, solid
waste, €etc.);

It is the understanding of Harsco that the Facility did not maintain any
treatment or control devices during ownership.

J- groundwater wells, including drilling logs; and
Soil boring logs are attached from the limited Phase Il Report. No other
relevant information has been identified at the time of this response.

k. information related to any other outfalls, ditches, direct discharge facilities, or
other conveyance features and any discharges associated therewith.
To the best of our knowledge all drains drained to the sewer as per
information provided in the attached Phase I/Il Report attached in
response to Request No. 44. No other relevant information has been
identified at the time of this response.

12. For all items identified in subparagraphs e, f, g, h, i, j, or k, of the previous question,
locate each such item on a Facility map or plan, provide the date of installation, identify all
permits associated with each item, state whether such items are still in service or, if not, when
they were removed from service, identify all leaks or spills, if any, associated with each, and
identify any closure of any such item.
See attachments previously referenced in the responses to Requests 6.d.
(regarding searches for information on spills or releases) and 1l.c.
(survey map) and 11.h. (Bulkhead Condition Survey). To the best of
‘Harsco’s knowledge no known recordable spills or releases occurred
during Facility ownership. No other relevant information has been
identified at the time of this response.

13.  For each environmental permit issued with respect to the Facility during the Company’s
period of ownership or operation, identify the type of permit, the agency or governmental
authority issuing the permit and provide a copy of the permit, the permit application, and any
reports required to be generated by the permit.
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No relevant information has been identified at the time of this response.

14.  With regard to the placement of fill at the Facility:

a. Was any fill placed on the Facility during the initial development or
redevelopment of the Facility by the Company, or at any time thereafter? If so,
identify all areas of the Facility where fill was placed, the lateral extent of the fill
and the depth of the fill, the purpose of the placement, the source of the fill, the
amount of the fill in each area, and the identity of the contractors involved in
work related to the fill. State whether the fill has ever been characterized, either
before placement or thereafter and, if so, provide a copy of the
sampling/characterization results.

No relevant information has been identified at the time of this response.

b. Were any portions of the Facility historically part of Newtown Creek or did the
Facility formerly include any marshlands or wetlands associated with Newtown
Creek? Please depict any such areas on a survey, drawing or schematic. Please
provide your understanding of who filled any such wet areas, the approximate
date of such fill, and the lateral extent and depth of such fill, the source of the fill,
the composition of the fill and, if any sampling has ever been done of such filled
areas, provide a copy of the sampling results.

No relevant information has been identified at the time of this response.

15.  Provide a copy of all reports, information or data you have related to soil, water (ground
and surface), or air quality and geology/hydrogeology at and about the Facility. Provide copies of
all documents containing such data and information, including both past and current aerial
photographs as well as documents containing analysis or interpretation of such data.
Enclosed is a historical topographic map search as well as sampling
results from the limited Phase Il as provided in the Phase I/ll Report. See
also aerial photos requested in question 11.b. No other relevant
mformatzon has been identified at the time of this response.

16.  Identify all past and present solid waste management units or areas where materials are or
were in the past managed, treated, or disposed (e.g., waste piles, landfills, surface
impoundments, waste lagoons, waste ponds or pits, drainage ditches, tanks, drums, container
storage areas, etc.) on the Facility. For each such unit or area, prov1de the following information,
if available:
To the best of Harsco’s knowledge during Harsco s ownership the Facility
did not manage any solid waste management units. No other relevant
information has been identified at the time of this response.

a. a map showing the unit/area's boundaries and the location of all known units/areas
whether currently in operation or not. This map should be drawn to scale, if
possible, and clearly indicate the location and size of all past and present

units/areas;
b. dated aerial photograph of the Site showing each unit/area;
c. the type of unit/area (e.g., storage area, landfill, waste pile, etc.), and the
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dimensions of the unit/area;

d. the dates that the unit/area was in use;

€. the purpose and past usage (e.g., storage, spill containment, etc.);

f. the quantity and types of materials (hazardous substances and any other
chemicals) located in each unit/area;

8. the construction (materials, composition), volume, size, dates of cleaning, and
condition of each unit/area; and

h. if the unit/area described above is no longer in use, explain how such unit/area

was closed and what actions were taken to prevent or address potential or actual
releases of waste constituents from the unit/area. '

17.  Provide the following information regarding any current or former sewer or storm sewer

lines or combined sanitary/storm sewer lines, drains, or ditches discharging 1nt0 Newtown Creek

from the Facility: _ _
Harsco does not possess this information. According the Phase l/II
Report all Facility drains discharge to the municipal sewer. No other
relevant information has been identified at the time of this response.

a. the location and nature of each sewer line, drain, or ditch;
No relevant information has been identified at the time of this response.

b. the date of construction of each sewer line, drain, or ditch;
No relevant information has been identified at the time of this response.

C. whether each sewer line, drain, or ditch drained any hazardous substance, waste,

material or other process residue to Newtown Creek; and
Based upon the Phase I/l Report, all drains discharge to the municipal
sewer system and not to Newtown Creek.

d. provide any documentation regarding but not limited to the following on any and
all outfalls to Newtown Creek which are located within the boundaries of the
Facility. Your response should include, but not be limited to:

No relevant information has been identified at the time of this response.

i. whether the Facility is serviced by or otherwise drains or discharges to the

outfalls and, if so, the source of the outfall;
ii. the identify of upland facilities serviced by the outfalls;
iii. the upland geographic area serviced by the outfalls; and
iv. the type of outfall (i.e., storm water or single or multiple facility outfall).

18.  Provide copies of any storm water or Facility drainage studies, including data from
sampling, conducted at these Properties on storm water, sheet flow or surface water runoff. Also
provide copies of any storm water pollution prevention, maintenance plans or spill plans
developed for different operations during the Company’s operation of the Facility.
- Harsco could not locate stormwater permlts nor records of drainage
studies.
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19.

Connections to New York City sewer system:

a.

- State whether the Facility is connected to the New York City sewer and the date
that the Facility was first connected; :
According to the Phase I/Il Reportthe Facility was connected to a
municipal sewer. Harsco is uncertain whether the reference was to the
New York City sewer system or whether it could have been some other
local one. Harsco is unaware if the Facility is still connected following
sale of property. No other relevant information has been identified at the

time of this response.

State whether the Facility has ever discharged liquid wastes other than through the
New York City sewer system and, if so, provide details on such discharges;
It is Harsco’s understanding from the Phase I/II Report that the only
known discharge was through sewer system. No other relevant
information has been identified at the time of this response.

State whether the Facility participates in the New York City pretreatment
program, whether the Company has ever been classified as a significant industrial
user, and whether the Company has ever been in violation of sewer use
requirements or permits or received any notices of violation relating to use of the
New York City sewer system;
Harsco has no knowledge if the Facility currently participates or has
participated in the New York City pretreatment program. No violations of
sewer use requirements were reported in the Phase I/ll Report. Copies of
the responses to the FOIL requests made during the Phase I investigation
are attached. No other relevant information has been identified at the
time of this response. '

Provide any information detailing the volume of liquids discharged to the sewers
and the nature of the discharges including analytical data detailing the makeup of
the discharged liquids; '

No relevant information has been identified at the time of this response.

Provide copies of all permits and permit applications for Industrial Wastewater
discharge permits; ' ‘
No relevant information has been identified at the time of this response.

Provide copies of all notices of violations, correspondence, hearing transcripts,
and dispositions relating to the Company’s use of the New York City sewer
system; _
See the responsé to Request No. 19.c. No other relevant information has
been identified at the time of this response.

Copies. of any Baseline Monitoring Reports submitted to New York City in

connection with the Company’s application for an industrial wastewater discharge
permit;
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No relevant information has been identified at the time of this response.

“h. Copies of all surveys, reports or analyses delineating or characterizing the
Company’s liquid wastes; '
No relevant information has been identified at the time of this response.

i. Copies of all periodic monitoring reports for wastes discharged through the sewer
system; ' _
No relevant information has been identified at the time of this response.

J- Copies of all invoices from New York City or the New York City Water Board
for water and/or wastewater charges including any wastewater allowances.
No relevant information has been identified at the time of this response.

Section 4.0 Company’s Operational Activities

20.  Describe the nature of your operations or business activities at the Facility. If the
products, processes, operation, or business activity changed over time, please identify each
separate operation or activity, the dates when each operation or activity was started and, if
applicable, ceased. Also, please provide the following: '

a. Identify and describe the metal fabricating, steel flooring, steel grating, aluminum
grating, stair treads manufacturing, and steel decking business activities
conducted at the Facility;

' The main processes included punch (geared) and hydraulic presses, on
which steel and aluminum parts were fabricated and assembled into the
types of end products listed above and similar items. It is believed
stainless steel materials were also used. The punch presses were used to
punch indexed holes in metal bar to allow riveting pieces together for
grating and other products. The hydraulic presses were used to press
cross bars into notched bar prior to hand-welding.

Hand-welding stations were also used for fabrication and repair activities.
“Coatings were applied using dip-tank[s].

The Phase I/II Report states that acid and water dip tanks were used for
some of the grates manufactured by IKG Industries.

Although some products were sold in galvanized form, galvanizing was
outsourced and not performed at the Facility.

b. In addition to the metal fabricating, steel flooring, steel grating, aluminum
grating, stair treads manufacturing, and steel decking business activities, identify
each other business activity for which the Facility has been used since its
acquisition by the Company;

It is believed that a variety of fabricated metal products were produced at

17



the Facility using the processes described above.

The Phase I/Il Report states that Patent Construction Systems used the
property beginning in 1997 for the sales/rental, storage, maintenance, and.
repair of scaffolding, concrete forming and shoring products.

c. Identify each industrial process employed at the Facility and the raw materials
used and the wastes generated;
- Punch presses: Steel, aluminum, and stainless steel raw materials.
Process would have been lubricated, generating used and excess lubricant
waste as well as scrap metal. ’ '

- Hydraulic presses: Steel, aluminum, and stainless steel raw materials.
Process would have been lubricated, generating used and excess lubricant
waste as well as scrap metal. Lubricants and hydraulic fluid raw
materials and wastes expected would be those typically used for the size
and nature of the presses and activities in the relevant years of operation.

- Welding stations: No specific information. Raw materials and wastes
expected would be those typical of general welding activities in the
relevant years of operation.

- Dip coating tank(s]: No specific information. Raw materials and wastes
expected would be those typical of general dip coating activities in the
relevant years of operation. The Phase l/II Report Appendix A includes a
photograph labeled “Drums of waste paint staged on spill skids in the
warehouse area” and states that the drums are from the dip-tank process.

- The Phase I/Il Report Appendix A includes a photograph labeled
“Drums of hydraulic oil stored on spill skids in the warehouse” and states
that it was used at the time of the Phase I/II Report primarily for oiling the
cables that are rented out to customers.

- The Phase l/II Report Appendix A includes a photograph labeled “Drum
of Bioform on spill skid in warehouse” and states that numerous 55-gallon
drums of Bioform, a 100% biodegradable, vegetable oil mix, were located
in the concrete form area of the warehouse, and used at the time of the
Phase I/II Report report to keep the concrete form sticking to the forms.

- The Phase /Il Report states that latex paint was used at the time of the
Phase I/Il Report for re-painting scaffolding equipment.

- The Phase I/Il Report notes a NY Manifest record of two drums of D001

— Non-Listed Ignitable Wastes disposed of by IKG Industries in 1983
(gives EPA ID #).
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It is unknown to what process, if any, this manifest record may have
related.

d. Provide a schematic diagram or flow chart that fully describes and/or illustrates
‘ the Company's operations, as it evolved over time, and the time period covered by
such operation, at the Facility;
No relevant information has been identified at the time of this response.

e. Provide a schematic diagram that indicates which part of the Company's
operations generated each type of waste, including but not limited to wastes
generated by cleaning and maintenance of equipment and machinery and wastes
resulting from spills of liquid materials;

No relevant information has been identified at the time of this response.

f. Describe all settling tank, septic system, pretreatment system sludges or other
~ treatment wastes resulting from the Company's operations;
See response to Request 11.d. as to septic tanks. No other relevant
information has been identified at the time of this response.

g. Provide copies of any Material Safety Data Sheets (“MSDSs”) and Right-to-
Know Notices for raw materials used in the Company's operations;
No relevant information has been identified at the time of this response.

h. Provide copies of MSDSs for each product produced at the Facility; and
No relevant information has been identified at the time of this response.

i. Provide product literature and advertising materials for each product produced at
the Facility.

No relevant information has been identified at the time of this response.

21.  Did the Company store or combust coal at the Facility during the time of its ownership or
operation? If your answer is yes, please respond to the following requests for information for all
periods of time that the Company operated at or owned the Facility:

No relevant information has been identified at the time of this response

a. Identify the purposes for such coal storage or combustion, ihcluding if used in
energy production and the processes in which the energy was used at the Facility;
b. State the means by which the shipments of coal were delivered to the Facility,

whether by barge, rail, truck or other, and identify the shipper and the vendor.
Describe how the coal was received at the Facxhty and transported to storage
facilities; :

c. Identify the volume of coal received at the Facility, the type or types of coal (i.e.
bituminous, anthracite, etc.) received and consumed on an annual basis during the
period of the Company’s ownership or operations, including changes over time;

d. Describe the means of storage of coal at the Facility, including whether the
Facility employed coal pockets or other storage areas, the dimensions and volume
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of such storage facilities, and whether such storage was indoors or outdoors and
covered or uncovered. Identify on a Facility map or diagram the location of the
coal storage facilities. Describe the means of transport of the coal from the storage-
facilities to the combustion point;

e. Identify how the coal ash was managed including the location and storage
facilities for the coal ash and whether it was stored indoors or outdoors, covered
or uncovered, the means of conveying the ash to the on-site storage facilities, the
location of the storage facilities, and, if sent for disposal, identify the disposal
companies. State whether the ash was ever used at the Facility, whether as fill or
for any other purpose, or if it was in any other manner disposed of at the Facility
and, if so, describe the circumstances and identify the areas of disposal on a
Facility map;

f. State whether there were Company written manuals providing for coal purchase,
storage, maintenance of storage facilities, transport, consumption, or ash
management and, if so, provide a copy of such written materials; and .

g. State whether there were any permits associated with the coal receipt, storage,
consumption, or ash management and, if so, provide a copy of such permits.

22. Describe the receipt, storage and off-shipment of chemicals, raw materials, intermediary
product, and final product (including, without limitation petroleum) at the Facility. For each
question, identify the time period covered by your response. Please provide a copy of Company
manuals that over time were in effect describing these procedures.

a. For receipt of materials, please identify:
No relevant information has been identified at the time of this response.

L. all such materials (including, without limitation, petroleum) received,
stored at or shipped from the Facility;

2. its method of shipment to the Facility (e.g., pipeline, barge, rail, tanker,
truck, or other);

3. testing, if any, upon receipt of such material, for quality, for conformity to
specification, for contamination or otherwise; and -

4. treatment, if any, at the Facility of any material shipped to the Facility,

prior to storage in tanks at the Facility.

b. For chemicals: Identify chemicals acquired for use at the Facility including the
' identification of each such chemical, the purpose for which it was acquired, any
testing done on such materials upon receipt, the method of storage whether in the
warehouse, in storage tanks or otherwise. Describe all processes for which each
such chemical was used at the Facility. Identify all spills, emissions, discharges,
and releases of any such chemical since the time that your Company has owned
the Facility and, if you know, prior to your ownership and/or operations at the

Facility. Please provide copies of MSDSs for each such chemical.
See response to 20.C. No other relevant information has been identified at

the time of this response.
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c. For metals and metal compounds (including but not limited to raw materials,
scrap, byproducts, ash, wastewater, and wastes containing metals or metal
compounds but not including metals as components of structures or equipment):
Identify any metals and metal compounds previously or currently used or
otherwise present at the Facility, the purpose for each of them, any testing done
on such materials, and the method and location of use, storage and other handling
of such materials at the Facility. Identify all spills, emissions, discharges, and
releases of any such substances at or from the Facility since the time that your
Company owned or operated the Facility. Please provide any MSDSs for each
such substance. _

Steel and aluminum bar and other products were used as raw materials,
and it is believed stainless steel was also used as a raw material. It is
assumed that scrap metal was generated from time to time in the form of
trimmings and off-spec products.

o d.. For polychlorinated biphenyls (“PCBs”): identify any PCBs previously or.
currently used or otherwise present at the Facility, including, but not limited to i)
PCBs in plasticizers, fire retardants, paints, water-proofing, railroad ties, heat
stabilizing additives for adhesives, and other materials; (ii) PCBs in capacitors,
transformers, vacuum pumps, hydraulic systems, and other devices; and (iii)
PCBs in raw materials, wastes, wastewater, scrap, and byproducts; identify the
purpose for each of them, any PCB testing done on such materials, and the
method and location of use, storage and other handling of PCBs at the Facility;
and identify all spills, emissions, discharges, and releases of any PCBs at or from
the Facility since the time that your Company has owned the Facility. Please
provide any MSDSs for PCBs at the Facility.

No relevant information has been identified at the time of this response.

€. Provide copies of any records, including Company manuals or written procedures
that you have in your possession, custody or control, relative to the activities
described in this Question.
No relevant information has been identified at the time of this response.

23.  Describe the years of use, purpose, quantity, and duration of any application of pesticides
or herbicides on the Facility. Provide the brand name of all pesticides or herbicides used.
No relevant information has been identified at the time of this response.

" 24.  For all periods of the Company’s ownership or operation of the Facility, describe how -
wastes transported off the Facility for disposal or treatment were handled, stored and/or treated
prior to transport to the disposal facility.
The Phase I/Il Report describes wastes on-site at the time of the Phase I/l
Report. No other relevant information has been identified at the time of
this response.

25.  Describe the cleaning and maintenance of the equipment and machinery involved in these
operations, including but not limited to:
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No relevant information has been identified at the time of this response.

the types of materials used to clean/maintain this equipment/machinery;

the monthly or annual quantity of each such material used;

the types of materials spilled in the Company's operations;

the materials used to clean up those spills;

the methods used to clean up those spills;

where the materials used to clean up those spills were disposed of;

copies of Company manuals or procedures relating to cleaning of equipment and
machlnery at the Facility; and

copies of all records of such cleaning and maintenance including internal records
and records from any outside vendor for such services.

26. Describe all wastes disposed by the Company into drains at the Facility, including but not

limited to:
a.
b.
c.

the nature and chemical composition of each type of waste;

the approximate quantity of those wastes disposed by month and year;

the location to which these wastes drained (e.g. Facility drains to Newtown Creek,
sheet flow to Newtown Creek, septic system, storage tank at the Facility, oil-
water separator, pre- treatment plant, New York City sewer system);
The Phase I/l Report states: “Reportedly, all sinks and drains on the
property are connected to the municipal sewer system.”

whether and what pretreatment was provided.
No other relevant information has been identified at the time of this
response.

27.  Identify each fixed above-ground storage tank and each fixed below-ground storage tank
that is or was situated on the Facility during the Company’s ownership or operation. Provide a
copy of all permits relating to the tank and provide a copy of all Company written manuals or
procedures, including manuals that have been superseded by newer manuals or procedures,
addressing use and maintenance of such tanks. For each tank, identify:

e Ao ow

The Phase I/II Report identified no record of an aboveground storage tank
‘at the Facility. The Phase I/Il Report identified two fuel oil USTs listed in
the NYSDEC UST database as abandoned in-place in 1998, and included
records of soil sampling for each. No other relevant information has been
identified at the time of this response.

date of installation;

dates and nature of major modifications;

dates and nature of spill detection equipment;

dates and nature of cathodic protection equipment;

a description or drawings of any such tank;

the identity of contents that have been stored in any such tank both before (if
known) or during the Company’s ownership or operation;

practices of cleaning at the time of any change in items stored;
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manner of ultimate disposal of wastes from the tank;

any procedures for addressing spills from the tanks; and

all spills that have occurred during the Company’s ownership of the Facility.
Based on Harsco’s knowledge no AST or UST releases occurred during Harsco’s
ownership of the property.

28.  Identify each pipeline serving the Facility that is or was situated on the Facility property
(either above- or below-ground) during the Company’s ownership or operation. For each
pipeline, please:

Section 5.0

Harsco is unaware of any pipeline servicing the Factllty or situated on
subject Facility.

identify the owner and the operator of the pipeline servicing the Facility. If there
are separate owners or operators of the pipeline for the segments located on the
Facility and the segment located off the Facﬂlty, please identify all such owners
and operators;

provide a copy of all permits maintained by the Company relating to the pipeline
on the Facility and the date of installation;

identify all materials transported to the Facility through the pipeline, including,
without limitation, crude petroleum, petroleum products, additives, other refining
materials, batch separators, natural gas, manufactured gas other fuels, chemicals
and/or other materials;

describe pipeline cleaning processes and procedures for handling and disposal of
wastes in the pipelines including mixed batches of materials in the pipeline;
identify procedures for addressing spills from the pipelines;

identify all spills that have occurred during the Company’s ownership or
operation of the Facility; and '

provide a copy of all Company written manuals or procedures, including manuals
that have been superseded by newer manuals or procedures, which address or
regulated use and maintenance of such pipelines.

Regulatory Information

29.  Identify each federal, state and local authority that regulate or regulated environmental
concerns relating to the ownership or operation at the Facility, the activity regulated and the
applicable federal, state and local statute or regulation from which such regulation was derived.

The Phase /Il Report includes a report of computerized database sources
of regulatory agency records for Federal, State, and local environmental
agencies for the purpose of helping to assess the likelihood of problems
-from migrating hazardous substances or petroleum products. The report
identified several areas of environmental regulation relevant to the
Facility:

IKG Industries was listed as a registered small quantity generator of
hazardous waste, subject to regulation by the Umted States Environmental
Protection Agency
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The Phase I/I1 Report states that the subject property is listed in the U.S.
EPA FINDS database due to IKG Industries operations, with additional
information regarding the property in the following databases: AFS,
AIRS, CDS, NEDS, SAROAD, NCDB, FIFRA, and TSCA. The Phase I/Il
Report did not contain additional information on this topic.

NYS Registered Storage Tank (UST), presumably subject to regulation by
the New York State Department of Environmental Conservation

NY Manifest, presumably subject to regulation by the New York State
Department of Environmental Conservation

No other relevant information has been identified at the time of this
response.

30. Describe all occurrences associated with violations, citations, deficiencies, and/or
accidents concerning the Facility related to environmental concerns. Provide copies of all
documents associated with each occurrence described. _
As per Phase I/Il one written formal RCRA (oversight) violation was listed
in environmental database search that occurred on 7/13/1994, details of
the violation were not outlined. See the attached record. No other
relevant information has been identified at the time of this response.

31. Provide a list of all local, state and federal environmental permits which have been
applied for or issued to the Company with respect to the Facility for any media, e.g., water
(including State Pollutant Discharge Elimination System and National Pollutant Discharge
Elimination System, New York City sewer, Industrial Pretreatment Program or any other
wastewater discharge related governmental authorization or notice), excavation and fill in
navigable waters, dredging, tidal wetlands, air, solid waste or hazardous waste, bulk storage,
industrial wastewater, etc. under any environmental statute or regulation. Provide a copy of each
federal or state permit and the applications for each permit.
No relevant information has been identified at the time of this response.

32. Was a Notification of Hazardous Waste Activity ever filed with EPA or New York State
for any activity at the Facility during the period that the Company or an affiliate owned or
operated at the Facility? If so, provide a copy of such notification and the response given by
EPA or New York State including the RCRA identification number assigned.
As per the Phase I/ll, the Facility was a small quantity generator of
hazardous waste ID#NYD980772487. No other relevant information has
been identified at the time of this response.

33.  Did the Company or an affiliate ever have “interim status” under RCRA at the Facility?
If so, and the Facility does not currently have interim status, describe the circumstances under
which the Facility lost interim status. _
According to the Phase Il/Il, records were not found of “interim status” at
subject property. Harsco is unaware of the Facility ever having “interim
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status”. No other relevant information has been identified at the time of
this response.

34.  Identify all state or City offices to which the Company has sent or filed hazardous
substance or hazardous waste information with regard to the Facility or Other Newtown Creek
Properties. State the years during which such information was sent/filed.

No relevant information has been identified at the time of this response

35. Has the Company or the Company’s contractors, lessees, tenants, or agents ever
contacted, provided notice to or made a report to the New York State Department of
Environmental Conservation or New York City Department of Environmental Protection or any
other state or city agency concerning an incident, accident, spill, release, or other event involving
the Facility or involving Newtown Creek? If so, describe each incident, accident, spill, release,
or other event and provide copies of all communications between the Company or its agents and
New York State Department of Environmental Conservation, New York City Department of
Environmental Protection, New York State Department of Health, New York City Department of
Health and Mental Hygiene, or any other state or city agency. '
No relevant information has been identified at the time of this response.

Section 6.0  Facility Releases, Investigations and Remediation

36.  Identify all leaks, spills, or releases into the environment of any waste, including
hazardous substances, pollutants, contaminants, industrial waste, or petroleum that have occurred
at or from the Facility. In addition, identify and provide copies of any documents regarding:
No record of any release of any waste into the environment was found
during the Phase I/Il assessments and Harsco is not aware of any such
release. No other relevant information has been identified at the time of
this response. '

a. the date of each release; »

b. how the releases occurred, e.g. when the substances were being stored, delivered
by a vendor, transported or transferred (to or from any tanks, drums, barrels, or
recovery units), and were addressed or treated;

c the identity of the materials released and the amount of each material released;
d. where such releases occurred;
e. activities undertaken in response to each such release or threatened release,

including the notification of any agencies or governmental units about the release
and the remediation and the regulatory disposition concerning such release; and

f. identify all fires, explosions or other similar events that have occurred at the
Facility during the Company’s ownership or operation that required response
either by a Facility employee or a New York City responder or that was the
subject of a subsequent investigation by a New York City agency. Identify the
location on a Facility map where each of the events occurred and identify the
items that were combusted in whole or part, including, without limitation,
hazardous substances, pollutants, contaminants, industrial waste, or petroleum. .
Provide a copy of all reports of the event, whether such reports are the Company's
private reports or are public reports in the Company's possession.
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37.  Was there ever a spill, leak, release, or discharge of waste or process residue, including
hazardous substances, pollutants, contaminants, industrial waste, or petroleum, into any
subsurface disposal system or floor drain inside or under a building on the Facility? If the answer
to the preceding question is anything but an unqualified “no”, provide details of each event and
any communication with any federal, state or city regulatory body.
No record of any such spill, leak, release, or discharge was found during
the Phase I/Il assessments and Harsco is not aware of any such release.
No other relevant information has been identified at the time of this
response.

38.  Has any contaminated soil ever been excavated or removed from the Facility? Unless the
answer to the preceding question is anything besides an unequivocal “no”, identify and provide
copies of any documents regarding:
Harsco is not aware of any excavation or removal of contaminated soil
from the Facility. No relevant information has been identified at the time
of this response.

reason for soil excavation,;

location of excavation presented on a map or aerial photograph;

manner and place of disposal and/or storage of excavated soil;

dates of soil excavation and amount of soil excavated;

all analyses or tests and results of analyses of the soil that was removed from the
Facility;

all confirmatory analyses or tests and results of analyses of the excavated area
after the soil was excavated and removed from the area; and

g. all persons, including contractors, with information about (a) through (f) of this
question.

o a0 o

™

39.  Have you treated, pumped or taken any kind of response action on groundwater under the

Facility? If your answer is “yes”, identify and provide copies of any documents regarding:
Harsco is not aware of any pumping, treating or response action on
groundwater under the Facility. No other relevant information has been
identified at the time of this response.

a. the reason for groundwater action; _

b. whether the groundwater contains or contained hazardous substances, pollutants,
contaminants, industrial waste, or petroleum, what the constituents are or were
which the groundwater contained, and why the groundwater contained such

constituents;

c. all analyses or tests and results of analyses of the groundwater;

d. if the groundwater action has been completed, the basis for endmg the
groundwater action; and

e. all persons, including contractors, with information about (a) through (d) of this
question.
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40. Was there ever a spill, leak, release, or discharge of a hazardous substance, waste or
material into Newtown Creek from any equipment, structure or activity occurring on, over or
adjacent to the Creek? If your answer is “yes”, identify and provide copies of any documents
regarding: ' o
Harsco is not aware of any spill, leak, release or discharge of any
hazardous substance, waste or material into Newtown Creek from any
such structure or activity. No other relevant information has been
identified at the time of this response.

a. the nature of the hazardous substance, waste or material spilled, leaked, released,
or discharged;

b. the dates of each such occurrence;

c. the amount and location of such release;

d. whether sheens were created on the Creek by the release; and -

e. whether there ever was a need to remove or dredge any solid waste, bulk product
or other material from the Creek as a result of the release? If so, please provide
information and a description of when such removal/dredging occurred, why, and
where the removed/dredged materials were disposed.

41.  Describe the purpose for, the date of initiation and completion, and the results of any

investigations of soil, water (ground or surface), sediment, geology, hydrology, or air quality on
or about the Facility. Provide copies of all data, reports and other documents that were generated
by the Company or any contractor or consultant, or by a federal or state regulatory agency
related to the investigations that are described.
A limited Phase Il was conducted in 2006 as a result of the fact that two
fuel oil USTs listed in the NYSDEC UST database as abandoned in-place
in 1998. See also the response to Request No. 27 and the Phase l/II
Report provided in response to Request No. 44.

42.  Describe any remediation or response actions that you, your agents or consultants have
ever taken or are currently taking at the Facility, either voluntarily or as required by any state,
local or federal entity. If not otherwise already provided under this Information Request, provide
“copies of all enforcement agreements with regulatory agencies pursuant to which such response
actions were undertaken as well as all reports of investigations or cleanup activities on the
Facility. .
No relevant information has been identified at the time of this response.

43.  State whether you are planning to perform any investigations of the soil, water (ground or
surface), geology, hydrology, and/or air quality at or about the Facility? If so, identify: the
purpose, nature and scope of such investigations and the dates when you plan to undertake such
investigations.

No

44.  Provide a copy of all environmental investigation reports of the Facility including

investigations undertaken at the times of acquisition and transfers of the Facility by the
Company.
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The Phase I/l Report is attached. No other relevant mformatton has been
identified at the time of this response.. :

Section 7.0  Compliance with this Request and Financial Information

45.  Persons and Sources Consulted in Your Response: Identify all persons, other than

counsel, that the Company consulted and all sources that the Company reviewed in responding to
this request, including, but not limited to:

a.
b.
C.

d.

names of persons consulted;

contact information for each such person;

if the person is a current or former employee, the job title and responsibilities for
each such person and the dates of employment;

which questions the person was consulted about; and

a description and the location of where all sources reviewed are currently located
and the questions to which such sources relate.

Stephen Stanislawczyk, Harsco Corporation, Manger Environmental
Compliance Harsco Minerals, (717-506-4666), 5000 Ritter Road, Suite
205 Mechanicsburg, PA 17055, current Harsco employee, was consulted
on all questions. Mr. Stanislawczyk consulted all of the documents that are
provided with this response and consulted with the other persons
identified in this response.

Steve Baney, Harsco Corporation, Senior Director - Risk Management
- (717-730-1910) 350 Poplar Church Road, Camp Hill, PA 17011, current.
Harsco employee, was consulted on questions regarding environmental
responsibility, financial and insurance matters. Resources reviewed were
sent to Stephen Stanislawczyk at Harsco and are currently located at his

office.

Oscar Jarrett, Harsco Corporation, VP & General Manager Harsco
Industrial IKG, (713-378-3930), current Harsco employee, was consulted
on questions concerning operational activities involved in the fabricating
of gratings and the identity of persons who might have knowledge of
operations at the Facility. The resources that he consulted would currently
be located at Channelview, TX office.

Steve Thompson, Harsco Corporation, Project Manager — (614-296-8367)
350 Poplar Church Road, Camp Hill, PA 17011, current Harsco
employee, was consulted as to whether he had any knowledge of subject

property.

Fred Dubhorn, Harsco Corporation, Technical Service Coordinator
Sales, Harsco Industrial IKG, (908-757-5310) 709 Loretta Terrace,
Plainfield, NJ 07062-2104, current Harsco employee, was consulted on
questions concerning the Facility, the operational activities at the Facility
and the identity of others having knowledge of the Facility.
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- Don DeSmedt, Harsco Corporation, Product Specialist/Industrial Accts
Sales, Harsco Industrial IKG, (201-339-0219), 122 W 14" Street,
Bayonne, NJ 07002, current Harsco employee, was consulted on questions
concerning the Facility, the operational activities at the Facility and the
identity of others having knowledge of the Facility.

46.  Identify all individuals who currently have and those who have had responsibility for the
Company's environmental matters (e.g. responsibility for the disposal, treatment, storage,
recycling, or sale of the Company's wastes). Also provide each such individual's job title, duties,
dates performing those duties, supervisors for those duties, current position or the date of the
individual’s resignation, and the nature of the information possessed by such individuals
concerning the Company's waste management.

Jeremy Zahn — 2011 to present — VP EH&S

Steve Baney — 2009 (environmental responsibilities added) to present — Sr |
Dir-Risk Mgt.

Mark Kimmel — 2007 (environmental responsibilities added) to present —
SRVP, General Counsel, Chief Admin officer

“Mark Mummert -2000 to 2010 — Director — Environmental Harsco
Corporate

Bill Gregory — 1990 to 1999 — Managef Environmental Harsco Corporate

John Wright — 1993 to 2000 - Director Safety and Environmental Harsco
Corporate : ’

Glenn Hundertmark — 1992 to present — Manager Environmental
Compliance Harsco Metals

Steve Stanislawczyk — 1997-2001 (Harsco Corporate) and 2010 to present
— Manger Environmental Compliance Harsco Minerals

All employees listed would have had limited information concerning the
facilities past specific waste management procedures.

47.  Financial Information: Provide a copy of the Company’s certified annual financial
statements for each of the most recent three years.
See attached information, obtained from Harsco’s website.

- . 48. Insurance and Indemnification:

a. Provide a schedule of liability insurance policies that provided cdverage for the
. Company with respect to the Facility. Please list all policies from the Company’s
initial ownership or initial operation of the Facility to the current date, showing
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the insured, insurer, broker, or agent from whom you procured such insurance (if
any), policy number, effective dates of the policy, and liability limits. Provide a
copy of the Declaration Page for each such insurance policy. For any insurance
policy that the Company no longer has in its possession, provide a copy of
relevant records tending to show the existencé of such policy;

See attached

Provide a schedule of casualty insurance policies since the time of initial
ownership or operation of the Facility, with the same information called for in the
previous subparagraph that may provide coverage for cleanup of the Facility;

No relevant information has been identified at the time of this response.

Has the Company made claims under any policy in connection with
environmental liability or environmental casualty in connection with the Facility?
If the Company has ever made such a claim, provide a copy of all notices and
correspondence in connection with such claim and state the disposition of such
claim; :
The Company has not made any such claims under any policy in
connection with the Facility.

Identify each entity that may have a duty to indemnify the Company for any
potential liability in connection with the Facility or the Site, identify the
circumstances giving rise to the indemnity and provide a copy of any document
that reflects a requirement to indemnify the Company; and

None known

Identify each entity that the Company has agreed to indemnify for any potential
liability in connection with the Facility or the Site, identify the circumstances
giving rise to the indemnity and provide a copy of any document that reflects a
requirement to indemnify by the Company.
To the best of Harsco’s knowledge we did not indemnify anyone for
potential liability in connection with the Facility.
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CERTIFICATION OF ANSWERS TO REQUEST FOR INFORMATION
NEWTOWN CREEK SUPERFUND SITE

State of PQA/N S\AVQN} a

County of CU\W\‘Oeh| QNJ

I certify under penalty of law that I have personally examined and am familiar with the
information submitted in this document (response to EPA Request for Information) and all
documents submitted herewith, and that based on my inquiry of those individuals immediately
responsible for obtaining the information, I believe that the submitted information is true,
accurate, and complete, and that all documents submitted herewith are complete and authentic
unless otherwise indicated. I am aware that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment. I am also aware that the
Company is under a continuing obligation to supplement its response to EPA's Request for
Information if any additional information relevant to the matters addressed in EPA's Request for
Information or my Company=s response thereto should become known or available to the

Company.

Stephenv STawnishwezyk
NAME (print or type)

v ormealol qu‘/ag e

TITLE (print or type)

Sworn to before me this 3 day of L_‘I; ,2012

NOTARIAL SEAL

Notary Public VA MINDI E YOUNG
\MCSBURG BORG, CUMGERLAND
My commission expires: ) gxl A \‘ \ = My Commission Expires Dec 3, 2012

[STAMP OR SEAL]
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STATE OF NEW YORK oyl

DEPARTMENT OF STATE

CERTIFICATE OF AUTHORITY

1 Do Hetchy Cettily, #hl...cmmmmmsmmmisisimsssmmsmmmn

HARSCO CORPORATION,

to be a foreign corporation created wunder the laws of the State of
DElaWllrt « = w = = = = @ = - - = , is authorized to do, in this state,

the business set forth in the statement and designation, a copy of which is hereto
annexed.

Witness my hand and the official seal of the

Department of State, at the City of Albany,

Sen:?/ of State
By/& 0‘\:\9{. o/

Deputy Secretary of State




Pursuant to Section Twe Hundred Ten
off the

General Corporation Law

Harsco Corporatlon, a foreign corporation desiring to do
business in the State of New York pursuant to the provisions of Section
Two Hundred Ten of the General Corporation Law, DOES HEREBY CERTIFY
as follows:

. FIRST: That it is a stock corporation formed under the laws #»
of the State of Delaware.

SECOND: That its office within the State of New York shall
be located in the City and County of New York and the address where
the Secretary of State shall forward process is Registrar and Transfer
Company, 50 Church Street, New York 7, New fork,

THIRD: That the business which it proposes to do within
the State of New York is:

o, Manufacturing, buying, selling, Tabricating, prefabricating,
I{»_ casting, processing, extracting and otherwise handling and
fAS dealing in iron and steel, other metals and plastics and
- steel products, other metal products and plastic products,

singly and in combination, both on its own account and for
others. %

FOURTH: That the aforesaid business 1s & business authorized
by its Certificate of Incorporation.

FIFTH: That sald corporation hereby dssignates the Secretary
of State of the State of New York, and his successors in office, as its
agent upon whom all process in any action or proceedings against it may
be served within the State of New York.

SIXTH: ° That annexed hereto is a certificate by the public
officer of the State of Delaware having custody of the original certi=
ficate of incorporation or by a public officer authorized by the laws
of such state to make such certificate, to the effect that the
corporation is an existing corporation in the state of its incorporation.




IN WITNESS WHEREOF, said Harsco Corporation has caused this Statement

and Designation to be executed by 1ts officer thereunto duly authorized this

Fifteenth day of Marech, 1956,

Harsco Corporation

CH D

Secretary

COMONWEALTH OF PENNSYLVANTA )
- SSe
COUNTY OF DAUPHIN )

C. R. March, being duly swornideposes.and says that he-is the Secretary
of Harsco Corporation, the corporation mentioned and described in thé foregoing
instrument; that he has read and signed the same and that the’-s;l‘.aﬁgt;!ents contained

therein are true.

Commonwealth of HPennsylvania, Bauphin County, 55:
I, MILES B. ZIMMERMAN, Jr., Prothonotary of the County of Dauphin in the Commonwealth of Penn-

sylvania, and also Prothonotary of the Court of Commor.: Pleas, the same being a Court of Record of

the aforesai ountg haying by law) a seal, do hereby certify that

by whom the foregomg/. A MM . _.was taken,

and whose name in cribef Aereto, was at the time of takmp the same
e
4

residing in said County,

ed and sworn and authorized by the laws of said Com-

monwealth to take the proof or acknowledgment of deeds and other

instruments in writing to be recorded in said Commonwealth, and to ad-

minister oaths or affirmations in said County, and that I am well ac-

quainted with his handwriting and verily believe that the signature to
the foregoing certificate is genuine.

IN WITNESS WHEREOF, I have hereunto set my hand
and aﬁlxed7g official seal, ich is the seal of said Court,

this e » day of..

3-17-54 2M K




AGREEMENT AND PLAN OF REORGANIZATION

THIS AGREEMENT AND PLAN OF REORGANIZATION, dated
as of this .D¢7 day of May, 1965 by and between HARSCO
CORPORATION, a Delaware corporation (hereinafter called
"Harsco") and IRVING SUBWAY GRATING CO., INC., a New York
corporation (hereinafter called "Irving").

PLAN OF REORGANIZATION

This Plan of Reorganization shall consist of the
acquisition by Harsco of substantially all of the properties
of Irving 1in exchange solely for shares of Harsco's voting
Common Stock, and the assumption by Harsco of substantially
all of the liabilities of Irving, all as provided in the
Agreement hereinafter set forth, but subject to the terms
and conditions thereof. Following such transaction, the
shares of Harsco Common Stock recelved by Irving will be
distributed to the Common shareholders of Irving in exchange
for the shares of Common Stock of Irving held by them and
Irving will be completely liquidated and dissolved. Said
Plan of Reorganlization shall become effective and shall be
carried out at the times and in the manner and subject to
the terms and conditions as provided in the Agreement here-
inafter set forth.

AGREEMENT

In order to consummate the foregoing Plan of Re-
organization, and in consideration of the premises and of
the representations, warranties and undertakings of the
parties hereinafter set forth, Harsco and Irving hereby
agree as follows:

1. Basis for Excha%g . Irving agrees to transfer
and convey to Harsco all o s assets and business (except
cash as provided in paragraph 2(a) below) solely in exchange
for (x) 51,300 fully Raid and non-assessable shares of Common
Stock of Harsco (the "Harsco shares"), and (y) the assumption
by Harsco of obligations and liabilities of Irving as set
forth in paragraph 2(b) below. The number of Harsco shares
to be delivered as above provided shall be reduced by an
amount equal to twice the number of shares of Common Stock




of Irving 1in respect of which the holders thereof shall at
the Closing Date have an enforceable right to receive, or
shall have received, payment as provided in Sections 910

and 623 of the New York Business Corporation Law, If,

after the Closing Date, any such holder shall for any reason
lose his right to receive payment for his shares of Irving
Common Stock and shall agaln become entitled to receive
Harsco shares in exchange therefor, Harsco agrees to deliver
to Irving two shares of Harseco Common Stock in respect of
each share of Irving Common Stock owned of record by such
holder. The number of Harsco shares to be delivered as
aforesaid will be appropriately increased to reflect any
split-up of Harsco Common Stock effective prior to the
Closing Date or any stock dividend on Harsco Common Stock

in respect of which the record date occurs prior to the Clos-

ing Date.

2. The Closing, etc. The transfer of Irving's
properties and assets To Harsco and payment therefor by
Harsco (the "Closing") shall take place at Harsco's office,
Tenth and Herr Streets, Harrisburg, Pennsylvania, at 10:00
A. M, on July 7, 1965 or at such later date or other place
as shall be fixed by mutual consent of the parties (such
date belng herein called the "Closing Date"?, provided that
if the court order referred to in paragraph 16 hereof is not
entered by July 7, 1965, Harsco shall have the right to extend
the Closing Date on one or more occasions to a date not later
than 30 days after such order is entered. If the Closing does
not occur on the Closing Date provided for herein (including
any extension thereof by reason of the non-issuance of such
court order), this Agreement shall terminate and neither of
the parties shall have any obligation one to the other.

(a) Irving may retain from the assets de-
liverable hereunder (1) an amount in cash, not to
exceed $100,000, estimated by it to be sufficient to
pay its liabilities to any of its shareholders who
perfect their right to receive payment for their
shares of Irving Common Stock in accordance with the
provisions of Sections 910 and 623 of the New York
Business Corporation Law, (1i) an amount in cash,
not to exceed $16,500, estimated by it to be suf-
ficient to pay the liquidation preference, including
accrued and unpaid dividends, on the outstanding
shares of its Preferred Stock, $25 par value per
share, and (1ii) an amount in cash, not to exceed
$41,500, estimated by it to be sufficient to pay
its other liabilities not to be assumed by Harsco
and all expenses incurred by Irving in connection
with this Agreement and the transactions herein



provided for, including its dissolution and the dis-
tribution of the Harsco shares to its shareholders,

but such moneys shall not be used to pay any lia-
bility arising out of the breach of any covenant,
warranty or representation contained in this Agreement.
At the Closing, Irving shall, by appropriate deeds,
assignments, bllls of sale or other documents of trans-
fer and any necessary consents, with any required tax
stamps affixed thereto at Irving's expense, transfer
to Harsco all of its other property and assets,
Following the Closing, Irving will as promptly as pos-
sible pay or provide for all of its expenses and its
liabilities not assumed by Harsco and shall then pay
to Harsco any balance remaining of the cash retained

by it.

(b) At the Closing, Harsco will deliver to
Irving one or more written instruments of assumption
in such form as Irving shall reasonably request to
effect or evidence the assumption by Harsco of all of
the liabllities and obligations of Irving, whether ac-
crued, absolute, contingent or otherwise, existing on
the Closing Date, except (1) any liabilities or ob-
ligations of Irving for expenses or income taxes
arising out of or resulting from this transaction or
to the holders of stock of Irving in their capacities
as such holders, (ii) any liability or obligation
which Irving may have at the Closing Date to Rensselaer
Polytechnic Institute, or (iii) any liability arising
out of any breach of any covenant, warranty or repre-
sentation contained in this Agreement.

(¢) At the Closing, Harsco will deliver to
Irving certificates for the number of Harsco shares
deliverable in accordance with the provisions of para-
graph 1 above, with all requisite Federal transfer
taxes to be paid by Harsco, such certificates %o be
in such denominations as Irving shall request in
writing not less than five days prior to the Closing
Date.

3. Further Assurances. Irving will, from time

to time at the request of Harsco, whether at or after the
Closing Date, execute such other and further instruments of
conveyance, agssignment; transfer and consent, as Harsco may
reasonably require for the most effective conveyance and
transfer of any of the property and assets of Irving toc be
transferred hereunder and Irving will assist Harsco in the
collection and reduction to possession of such property and

assets.



4. Agreements of the Parties. It is further agreed
as follows:

(a) Irving will, to the extent permitted by
law and as part of the Closing, transfer to Harsco the
right to the use of the former's corporate name and will
forthwith after the Closing change its name to one '
having né similarity to "Irving Subway Grating Co., Inc."
The transfer of such name and the use thereof by Harsco
shall be accompanied and accomplished by appropriate
consents or approvals of shareholders and directors.

As soon as practicable after the Closing, Irving will
effect 1ts dissolutlon and liquidation, by distributing
to its Common shareholders, in exchange for their Irving
Common Stock, the Harsco shares delivered to Irving
hereunder.

(b) Irving will not sell any Harsco shares
received in exchange hereunder, or make any other dispo-
gition thereof, except to its shareholders as part of
its liquidation, unless in the opinion of Harsco's
counsel such sale or other disposition may be made with-
out registering such shares under, and without violating,
the Securities Act of 1933, as amended. Irving further
agrees to use 1its best efforts to obtain, from each
person listed as an "affiliate" of Irving in Schedule A
of the opinion letter of counsel for Harsco to the
Securities and Exchange Commission, dated April 20, 1965,
an agreement that such person will not sell or otherwise
dispose of any Harsco shares except in compliance with
sald Securitilies Act.

(¢) Harsco and Irving will each take such
steps as may be necessary on their respective parts to
comply with any so-called State Securities or Blue Sky
Laws applicable to the action to be taken by them in
connection with the delivery by Harsco to Irving of the
Harsco shares and the distribution of such shares by
Irving to its shareholders.

(d) Irving agrees to use its best efforts to
preserve its business organization intact, to keep
available the services of its present employees, to
maintain satisfactory relationships with its suppliers,
customers and others having business relations with it
and to transfer to Harsco at the Closing such business
organization as a going concern.

(e) Irving agrees that it will use its best
efforts to obtain the consent of the holders of its



outstanding indebtedness, where required, to the trans-
actlons contemplated by this Agreement, and of the
lessor of any leasehold interest requiring such consent
to the assignment by the lessee in accordance with the

terms hereof.

(f) Irving agrees to call a meeting of its
shareholders to be held on or prior to June 30, 1965,
for the purpose of voting upon and approving this Agree-
ment and Plan of Reorganization, and the transfer of
assets, dissolution, ligquidation and change of name of
Irving in accordance with the provisions hereof, and to
furnish its shareholders such information as shall be
necessary so that such shareholders will be duly and
fully informed concerning the matters to be aected upon
at saild meeting.

(g) Harsco agrees, following the Closing, to
comply with the provisions of the Uniform Commercial Code--
Bulk Transfers as adopted in the State of New York, and
Irving agrees to cooperate fully with Harsco in complying

with such statute.

(h) Irving and Harsco shall fully cooperate
each with the other and thelr respective counsel and ac-
countants in connection with any steps required to be
taken as a part of their obligations under this Agree-
ment, including the preparation of financial statements
and the supplying of information to the Irving share-
holders in connection with the meeting thereof as set
forth above.

5. Representations, Warranties and Agreements of
Irving. Irving represents, warrants and agrees as LOllOWS:

(a) Organization, Capitalization, etc. Irving
is a corporation duly organlzed, valldly existling and in
good standing under the laws of the State of New York
and has due corporate power to carry on its business as
it is now being conducted. Irving's authorized capital
stock consists of 30,000 shares of Common Stock, $5.00
par value, of whiech 20,650 shares are valldly issued
and outstanding, fully paid and non-assessable, and
2,000 shares of Preferred Stock, $25 par value, of which
640 shares are validly issued and outstanding, fully paid
and non-assessable; 500 shares of issued Common Stock
are held as treasury stock. There are no existing op-
tions, contracts, calls, commitments or demands of any




character to which Irving is a party relating to Irving's
authorized and issued or unissued capital stock.

(b) Irving Subsidiaries. There is attached to
this Agreement Exhibit A-1 11sting each subsidiary of
Irving, 1ts total authorized capital stock, 1lts total
issued and outstanding capital stock, and the record and
beneficial ownership of the shares of such stock. Each
such subsidiary is duly organized, validly existing and
in good standing under the laws of the jurisdiction of
its organization and has the corporate power to carry
on its business as it 1s now being conducted. All out-
standing shares of stock of each such subsidiary have
been duly and validly authorized and issued, are validly
outstanding, fully paild and non-assessable and are owned
of record and benefiecially by Irving or by a wholly-
owned subsidiary of Irving, free and c¢lear of any lien
or encumbrance thereon, except that four (4) shares of
the capital stock of Enrejados Irving de Mexico, S.A.
are held of record by certain directors and/or employees
of Irving as set forth on said Exhibit A-1. There are
no exlisting options, contracts, calls, commitments or
demands of any character relating to the authorized and
issued or unissued capital stock of any of such subsidiary
corporations. For the purposes of this Agreement, Irvico
Realty Corporation, a New York corporation, all of the
outstanding capital stock of which is indirectly owned -
by Irving, shall be deemed to be a "subsidiary" of
Irving.

(¢) Qualification or Licensing to Carry On
Business. Irving 1s duly qualified tc transact business
as a foreign corporation in the state of Kansas. Except
as set forth above, neilther the character of the properties
owned by Irving or by any of its subsidiaries, nor the
nature of the business transacted by any of them, makes
necessary lts qualification or licensing as a foreign
corporation in any other Jurisdiction.

(d) Information to be Furnished. Irving will
furnish promptly all the information required to be fur-
nished Harsco pursuant to this Agreement, and all such
information shall be true and correct.

(e) Financial Statements. Irving has delivered
to Harsco the Tinancial statements described in clauses (1)
and (ii), and will use its best efforts to deliver to
Harsco, not later than May 22, 1965, the financial state-
ments described in clause (iii), all of which, except as




may be shown on Exhibit A-1l, are or will be true and com-
plete in all material respects and have been or will be
prepared in accordance with generally accepted accounting
principles consistently followed throughout the perilods
indicated:

(1) The consolidated balance sheet of
Irving and its subsidiaries as at May 31, 1964
and the related consolidated statements of income
and retaineéd earnings for the four fiscal years
then ended, all accompanied by the report of
Ernst & Ernst, certified public accountants, to-
gether with an unaudited consolidated balance sheet
of Irving and its subsidiaries as at February 28,
1965 and an unaudited consolidated statement of
income and retained earnings for the nine months
then ended, all accompanied by a certificate of
Irving's Treasurer. Sald balance sheets present
fairly the consolidated financial position of
Irving and its subsidiaries as at the dates
thereof; and said statements of income and
retalned earhings present fairly the consolidated
results of operations of Irving and its subsidi-
aries for the perlods covered thereby.

(1i1) The consolidating balance sheet of
Irving and its subsidiaries as at May 31, 1964 and
the related consolidating statements of income and
retained earnings of Irving and its subsidiaries
for the four fiscal years then ended, all ac-
companied by the report of Ernst & Ernst, certified
public accountants. Said consolidating balance
sheet presents fairly the financial position of
Irving and each of its subsidiaries as at the date
thereof; and saild consolidating statements of in-
come and retalned earnings present fairly the results
of their respective operations for the periods
covered thereby.

(1ii) A consolidated balance sheet of
Irving and its subsidiaries as at April 30, 1965
and the related consolidated statement of income
and retained earnings of Irving and its subsidiaries
for the eleven months then ended, accompanied by the
report of Messrs. Lybrand, Ross Bros. & Montgomery,
certified public accountants, which report shall be
approved by Messrs. Ernst & Ernst, said financial
statements to be based on physical inventories
taken April 30, 1965.



(f) Absence of Undisclosed Liabilities.

(1) Except as and to the extent reflected
or reserved against in its May 31, 1964 consolidated
balance sheet and except as tc the matters set forth
in Exhibit A-1 hereto, Irving and its subsidiaries,
as of such date, had no liabilities or obligations
(whether accrued, absolute, contingent or other-
wise) of a nature customarily reflected or reserved
against in a corporate balance sheet, including the
related notes thereto, prepared in accordance with
generally accepted accounting principles.

(i1) Except as and to the extent as will
be reflected or reserved against in its April 30,
1965 consolidated balance sheet and except as to the
matters set forth in Exhibit A-1 hereto, Irving and
its subsidiaries, as of such date, shall have no
liabilities or obligations (whether accrued, abso-
lute, contingent or otherwise) of a nature custom-
arily reflected or reserved against in a corporate’
balance sheet, including the related notes thereto,
prepared in accordance with generally accepted ac-
counting principles.

(g) Tax Matters. Irving and each of its sub-
sidliaries has filed with the appropriate governmental
agencles all tax returns required to be filed with such
agenclies, 1s not in default with respect to any such
filings and has pald all taxes shown as due on said re-
turns and all assessments in respect of such taxes which
have become due, other than taxes or assessments which
are being contested in good faith. Except as set forth
in Exhibit A-1 hereto, Irving does not know of any
taxes which are in dispute or are be.uyg convested, and
except as aforesald the provision for taxes on Irving's
May 31, 1964 consolidated balance sheet is adequate and
has been prepared in accordance with good tax accounting
principles and, except as aforesaid, the provision to be
made for taxes on Irving's April 30, 1965 balance sheet
will contain a provision for accrued and unpaid taxes
on the baslis of good tax accounting principles. The
Federal income tax returns of Irving and its subsidiaries
have been audlited as set forth in Exhibit A-1, The
aggregate amount of assets of Irving and its subsidiaries
as to be set forth on its April 30, 1965 consolidated
balance sheet will not be more than 111% of the aggregate
amount of the basis of such assets as claimed on the
United States and Mexican Federal income tax returns of
Irving and its subslidiaries in accordance with generally
accepted tax accounting principles consistently applied.




) " (n) Absence of Certain Changes or Events.
Since May 31, 1964, there has not been:

(1) Any change in Irving's consolidated
financial condition, assets, liabilities or busi-
ness, other than changes in the ordinary course of
business, none of which has been materially adverse,
and nelther Irving nor any of its subsidiaries has
incurred any indebtedness for money borrowed other
than the sum of $100,000 which has been borrowed
on a short-term basis by Irving from Manufacturers
Hanover Trust Company;

(11) Any declaration, setting aside or
payment of any dividend or other distribution in
respect of Irving's capital stock other than (1)
the payment of regular quarterly dividends on
Irving's outstanding Preferred Stock in an aggre-
gate amount not exceeding $720, and (2) the payment
of a dividend on Irving's outstanding Common Stock
on September 15, 1964 in the amount of $41,300, nor
has there been any direct or indirect redemption,
purchase or other acquisition of any of Irving's
outstanding capital stock, nor has Irving author-
ized the creation or issuance of, or issued, any
additional shares of capital stock or agreed to
take any such action;

"(11i) Except as set forth in Exhibit A-2
hereto, any increase in the compensation payable or
to become payable by Irving or any subsidiary to any
officer, employee or agent who, after such increase,
had a total annual rate of compensation in excess of
$10,000, or any increase in any bonus, percentage’
compensation, service award or ofther like benefit,
granted, made or accrued to or to the.credift of any
of the officers, employees or agents of Irving or
of any of its subsidiaries, or in any pension,
retirement or similar payment or arrangement made or
agreed to by Irving or by any of its subsidiaries;

' (iv) Any contract or commitment entered
into by or on behalf of Irving or any subsidiary
except usual contracts for the purchase and sale of
products and services in the ordinary course of
business; or

(v) Any significant labor trouble, except
for a strike of employees of Irving Subway Grating
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Co., Western Division, which commenced April 2,

1965, and terminated on April 18, 1965, or any other

event or condition of any character which has materi-
ally and adversely affected Irving's business or the

business of any of its subsidiaries.

(1) Accounts Receivable. The consolidated ac-
counts receibable of Irving and 1ts subsidiaries, without
deduction of any allowance for doubtful accounts, as will
be shown on Itving's April 30, 1965 consolidated balance
sheet will be collectible in amounts equal to not less
than 96% of thHe aggtegate face amount thereof, and there
are no accounts recéivable as to which Irving or any
subsidlary has any contingent liabllity.

(J) Inventories. The inventories of Irving and
of each of its subsidiaries shown on Irving's May 31, 1964
consolidated balance sheet and as will be shown on Irving's
April 30, 1965 consolidated balance sheet, consist or will
congist of items of a quality and quantity usable or sal-
able in the normal course of the business of Irving and of
its subsidiaries; the value of all substantial items of
obsolete materials and of material of below standard
quality has been or will be, as of April 30, 1965, written
down to realizable market value or adequate reserves pro-
vided therefor; and the values at which such inventories
are carried reflect or will reflect the normal inventory
valuation policy of Irving and of its subsidiaries of
stating the inventory at cost, not in excess of market.

(k) Title to Properties; Absence of Liens and
Encumbrances, ete. 1Irving and each of its subsidiaries
has, and at the Closing wlll have, good and marketable
title to all its properties and assets, real and personal,
reflected in Irving's May 31, 1964 consolidated balance
sheet, other than such properties as shall have been
sold or otherwise disposed of in the ordinary course of
business since sald date, free and clear of all liens,
encumbrances or charges of any kind or character, except
Ei) the lien of current taxes not yet due and payable,

ii) such imperfections of title, easements and encum-
brances, i1f any, as are not substantial in character,
amount or extent, and do not materially detract from the
value, or interfere with the present use, of the properties
subject thereto or affected thereby, and (iii) the lien
of a mortgage to the Executors under the last will and
testament of Walter E. Irving, relating to certain prop-
erty owned by Irvico Realty Corporation, in the original
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principal amount of $160,000. Neither Irving nor any of
its subsidiaries has received notice of violation of any
applicable zoning regulation, ordinance or other law,
order, regulation or requirement relating to its operations
or its owned or leased properties other than an order of
the New York City Fire Department requiring the installa-
tion of sprinkler equipment at Irving's facilities located
in Long Island City, New York, and, except as set forth
herein, so far as known to Irving and to each of its
subsldiarles, there is no such violation. All the lease-
holds of Irving and of each of its subsidiaries in effect
by law and by possession on the date hereof are valid

and subsisting, and no defaults exist thereunder.

(1) Pension Plans. Neither Irving nor any sub-
sidiary has in effect a pension or retirement plan for
its employees or is presently obligated to make any present
or future payment under any pension plan now or heretofore
in effect, other than a Pension Program for employees of
Irving Subway Grating Co., Western Division provided for
in the Master Agreement between said Western Division, as
a member of California Metal Trades Assoclation, and The In-
ternational Agsocilation of Machinists, nor, except as
set forth herein, 1s any employee or former employee en-
titled to receive any present or future penslon benefits,
except pursuant to certaln voluntary pension arrangements
between Irving and certain former employees described in
Exhibit B-1l, hereto.

(m) Litigation. Except as set forth in Exhibit
B-2 hereto, no litigation, proceeding or controversy is
pending or threatened against Irving or any of its sub-
sidiaries the outcome of which can materially adversely
affect the operation or business of Irving or such sub-
sidiary and all such actions based on negligence or, in-
sofar as personal injurles are concerned, based on breach
of warranty or vliolation of labor or simlilar codes, are,
in the opinion of Irving, adequately covered by insurance.

(n) Patents, Trademarks, etc. Irving and its
subsidiaries own or possess all the necessary patents,
patent license rights, trademarks, trade names and copy-
rights necessary to conduct theilr respective businesses
as now operated and nelther Irving nor any subsidiary is
in receipt of any notice of conflict with asserted rights
of others in any patents, patent license rights, trade-
marks, trade names and copyrights.
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(o) Purchase Orders. Outstanding purchase
order for equipment, raw materials and supplies are
limited to normal amounts required for the ordinary and
necessary operation of Irving and its subsidiaries at
their present level of activity.

(p) Contractual Defaults. Neither Irving nor
any of its subsidlaries is, or at the Closing will be,
in default with respect to any obligation on its part to
be performed under any contract or agreement to which it
is a party. Neither the execution and delivery of this
Agreement nor its consummation will constitute a default
by Irving or by any of its subsidiaries under any contract
or impose any penalty upon either Irving or any subsidiary
or Harsc¢ in the performance of suech contract, or acceler-
ate the performance thereof, or result in the creation of
any lien, charge or encumbrance upon any of the properties
or assets of Irving or of any of its subsidiaries.

(a) Resignations, etc. At or prior to the
Closing, Irving shall deliver to Harsco the written resig-
nations of such of the directors and officers of Irving's
subslidiaries as Harsco shall request, together with ap-
propriate assignments of any shares of any subsidiary held
by directors and/or employees of Irving.

(r) 1965 Net Income. Irving shall have had net
income of not less than $200,000 for the eleven month period
ended April 30, 1965, as shown on the consolidated statement
of income and retained earnings for the period then ended
referred to in paragraph 5(e)(iii). In determining net
income for the purposes of this subparagraph (r) any charge
against net income for the 11 months ended April 30, 1965
is made by reason of an adjustment of tax liablility for
prior years in respect of the matter referred to under "Tax
Matters" in Exhibit A-1 shall be disregarded, it being
further understood and agreed that Irving shall not have
any responsibility to Harsco in respect of its net income
for said ll-months perilod under the representations set
forth in paragraph 5(e) as long as such net income shall
be in excess of sald amount of $200,000.

6. Information to be Delivered to Harsco. Irving
agrees promptly to deliver to Harsco the rollowing documents
and lists, certified correct by authorized officers of Irving,
except where otherwise specified:

(a) Articles of Incorporation or other similar
document, as amended to date, certified by the Secretary
of State or similar officer of the Jjurisdiction of
organization of Irving and of each of its subsidiaries,
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and the By-laws of Irving and each of its subsidiaries,
certified correct by an authorized officer of Irving.

(b) A summary description of all real property
owned of record or beneficially by Irving or any subsidi-
ary and a brief description of all buildings and struc-
tures located thereon, and of all leases to which Irving
or any subsidiary is a party.

(¢) To the extent available, a list of inventories
of materials, merchandise, machinery, equipment, furniture
and fixtures as recorded in the books of account and records
of Irving and each subsidiary and reflected in Irving's
May 31, 1964 consolidated balance sheet, and all major
additions thereafter.

(d) A 1ist of all patents, patent applications,
trademarks, trademark registrations and applications
therefor, trade names, copyrights, copyright registra-
tions and applications therefor, patent licenses, con-
tracts with employees or others relating in whole or in
part to disclosure, assignment or patenting of any in-
ventories, discoveries, improvements, processes, formulae
or other know-how, and all patent and other licenses
granted by Irving or any subsidiary to others in force as
of the date of this Agreement.

(e) A l1list of all automobiles, trucks, air-
planes, boats and other similar iftems of equipment owned
by Irving or any subsidiary.

(f) A 1ist of all policies of insurance in
force with respect to Irving or any subsidiary.

(g) A 1list of all presently existing contracts
and commitments of Irving or any subsidiary involving
more than $5,000, and such other contracts as, in the
judgment of Irving, otherwise materially affect the
properties or business of Irving or such subsidiary,
and coples of all term loans and mortgage agreements.

(h) The names and current annual salary rates
of all of the present directors and officers of Irving
and each subsidiary, and also of any other employee of
Irving or any subsidiary whose current annual salary
rate is $10,000 or more, together with a summary of the
bonuses, percentage compensation or other like benefits,
if any, paid or payable to such persons during the
calendar year 1964 and to date, and of any agreements or
understandings, whether or not in writing, relating to
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employment for a period of more than one year or as to
bonuses, profit sharing or similar arrangements.

(1) The name of each bank, together with the
name of each account, in which Irving or any subsidiary
has an account or safe-deposit box; the names of all
persons authorized to draw thereon or to have access
thereto; and the names of any persons holding powers
of attorney with respect to the properties or business
of Irving or any subsidiary.

(3j) Copiles of all collective bargaining agree-
ments to which Irving or any subsidiary is a party.

(k) Copies of all agency, distributorship,
manufacturer's representative and Jjoint venture agree-
ments through which Irving or any subsidiary conducts its
business.

(1) Copies or descriptions of all group insur-
ance policies and other contracts or arrangements pertain-
ing to employee benefits.

(m) A 1list and summary of all litigation pro-
ceedings and governmental investigations pending against
Irving or any of its subsildiaries.

7. Representations and Warranties by Harsco. Harsco
represents and warrants that:

(a) Harsco is a corporation duly organized,
validly exilsting and in good standing under the laws of
the State of Delaware and has due corporate power to
carry on its business as 1t 1s now being conducted.

(b) The authorized capital stock of Harsco
consists of 5,000,000 shares of common stock, of the par
value of $1.25 per share, of which 3,955,717 shares, in-
cluding treasury shares, are validly issued and outstand-
ing, fully paid and non-assessable.

(¢c) There has been and at the Closing will be,
no material change in the business, properties or condition,
financlial or otherwise, of Harsco and its consolidated
subsidliaries as shown in the consolidated balance sheet
thereof as at December 31, 1964 (a copy of which, together
wlith the related consolidated statements of income for the
year ended on sald date, accompanied by a report of
Lybrand, Ross Bros. & Montgomery, certified public ac-
countants, has been delivered to Irving) other
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than the acquisition of all of the outstanding capital
stock of Perfection Steel Boedy Corporation, Cobey Corpo-
ration and Eagle Crusher Company, Inc. and the dispo-
gition of the properties and assets of the Standard Die
Set Co. Division, and other than changes occurring in the
ordinary course of business, none of which changes,
acquisitions or dispositions have materially adversely
affected 1ts business, properties or financial condition;
sald financial statements have been prepared in conformity
wlith generally accepted accounting principles applied on
a conslstent basgis; sald consolidated balance sheet pre-
sents falirly the financilal position of Harsco and its
consolidated subsidiaries at December 31, 1964; and the
related consolidated statement of income presents fairly
the results of the operations of Harsco and its consoli-
dated subsidlaries for the fiscal year then ended.

(d) Neither the execution of this Agreement
nor its consummation will be in contravention of Harsco's
Certificate of Incorporation or By-laws, or constitute a
default by Harsco under any agreement to which it is a
party or by which it is bound.

(e) The execution, delivery and performance of
this Agreement by Harsco have been, or prior to the
Closing will be, duly and effectlvely authorized by all
requisite corporate action.

(f) The Harsco shares to be delivered pursuant
to this Agreement will, when so delivered, constitute
validly issued and outstanding, fully paid and non-
assessable shares of Common Stock of Harsco and will be
duly listed on the New York Stock Exchange.

8. Access to and Information Concerning Properties
and Records, ete. Irving hereby agrees that it will give, or
cause to be given, to Harsco and to Harsco's counsel, account-
ants, engineers and other representatives full access at
Irving's offices in Long Island City, New York, during normal
business hours throughout the period prior to the Closing, to
all of the properties, books, contracts, commitments and
records of Irving and its subsidiaries, and will furnish
Harsco during such period with all such information concerning
the affairs of Irving and its subsidiaries as Harsco may
reasonably request; provided, however, that if any of such
data relating to the subsidiaries of Irving cannot be made
avallable for inspection at Irving's said office, without
causing unreasonable expense to Irving or undue interference
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with the conduct of the business of such subsidiary, such data
may be made availlable as aforesgsaild at the prinecipal office of
such subsidiary.

9. Conduct Pending the Closing. Irving agrees that,
pending the Closling and except as may be otherwise consented
to or approved by Harsco in writing:

(a) The business of Irving and its subsidiaries
shall be conducted only in ordinary course, without the
creation of any indebtedness for money borrowed (other
than the extension of the indebtedness referred to in
paragraph 5(h)(1i) hereto) or the extension of any credit
or the maklng of any loans, and Irving and its subsidi-
aries shall maintain in force all the insurance policies
referred to in paragraph 6(f) or insurance policies pro-
viding substantially the same coverage, but shall not
make any commitment for insurance extending beyond June

30, 1965.

(b) Neither Irving nor any subsidiary will
make any commltment for capital expenditures for addi-
tions to physical plant or manufacturing equipment
having an aggregate cost in excess of $20,000, or
having a cost in excess of $5,000 in respect of any one
item, nor sell or dilspose of any capital assets other
than in the ordlnary course of business.

(¢) No change shall be made in the Articles
of Incorporation or Charter or By-laws or other similar
document of Irving or any subsidiary, except as may be
necessary to carry out the provisions of this Agreement.

(d) No shares of capital stock of Irving or
of any subsidlary shall be authorized for issuance or
issued; and no option or commitment shall be granted or
made by Irving relating to the authorized and issued or
unissued capital stock of Irving or any subsidiary.

(e) No dividend shall be declared or paid,
and no other distribution or payment shall be made or
paid, in respect of any shares of Irving's capital stock,
except that ?1) Irving may pay its regular quarterly
dividend on 1ts outstanding Preferred Stock in respect
of the second calendar quarter of 1965 in an amount not
exceeding $37-1/2 per share, and (ii) if the Closing
shall not occur on or prior to the record date for the
August 1, 1965 dividend on Harsco Common Stock, Irving
may pay a dividend on its outstanding Common Stock in
an amount not exceeding $.80 per share, nor shall any
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shares of Irving's capltal stock be, directly or indirectly,
redeemed, purchased or otherwise acquired.

" (f) Except as set forth in Exhibit A-2 hereof,
no increase shall be made in the compensation payable or
to become payable by Irving or any subsidiary to any
officer, employee or agent if, after such increase, the
total annual rate of compensation of such person would
exceed $10,000; and no written employment contract or any
bonus, stock option, profit sharing, pension, retirement
or other similar payment or arrangement shall be made or
entered into by Irving or any subsidiary.

(g) No change shall be made in the banking,
safe deposit or power of attorney arrangements reflected
in the 1list referred to in paragraph 6(1).

(h) Irving will duly comply, and cause each
subsidiary to comply, as advised by 1ts counsel, with
all laws applicable to it and to the conduct of its
business as provided in this Agreement.

10. Conditions Precedent to Harsco's Obligations
Hereunder. All obligations of Harsco under this Agreement
are subject to the fulfillment, prior to or at the Closing,
of each of the following conditions:

(a) Since May 31, 1964, no change other than
as contemplated or permitted by this Agreement or other
than in the ordinary course of business, shall have
occurred in the property, business or condition, finan-
clal or otherwise, of Irving or any subsidiary, which
shall have been materlal and adverse.

(b) The representations and warranties of
Irving contalned in this Agreement shall be true on and
as of the date of the Closing with the same effect as
if saild representations and warranties had been made
on and as of such date; Irving shall have performed and
complied with all agreements and conditions required by
this Agreement to be performed or complied with by it
prior to or at the Closing; and Harsco shall have been
furnished with a certificate of the President and Treas-
urer of Irving, dated the Closing Date, certifying in
such detail as Harsco may request to the fulflillment
of the foregoing conditions.

(e¢) Harsco shall have been furnished with (1)
certified coples of resolutions duly adopted by the
holders of at least two-thirds of Irving's issued and



18

outstanding Common Stock approving this Agreement and

Plan of Reorganization and the transfer of substantially
all of Irving's property in accordance wlth the pro-
visions hereof, and approving Irving's dissolution fol-
lowing such transfer and the distribution to 1its share-
holders of the Harsco shares pursuant to the provisions of
this Agreement, (2) copies, duly certified by the Secretary
of State of the State of New York, of a Certificate of
Amendment of Irving's Certificate of Incorporation effecting
the change of i1ts name in accordance with this Agreement,
(3) certified copies of resolutions duly adopted by the
Board of Directors of Irving approving the execution and
delivery of this Agreement, thé adoption of the Plan of
Reorganization and authorizing all necessary or proper
corporate action to enable Irving to comply with the terms
of this Agreement, and (4) a favorable opinion, dated the
Closing Date, of Messrs. Whitman, Ransom & Coulson, counsel
for Irving, to the effect that:

(1) Irving is a corporation duly organ-
ized, validly existing and in good standing under
the laws of the State of New York and has the
corporate power to carry on its business as it is
then being conducted.

(i1) Each subsidiary of Irving is duly
organized, validly existing and in good standing
under the laws of the Jjurisdiction of 1ts organiza-
tlon and has the corporate power to carry on its
business as it is then belng conducted.

(1iii) All of the outstanding shares of
capital stock of each subsidiary of Irving, in the
number specified on Exhibit A-1 attached to this
Agreement, have been duly and validly authorized
and lssued, are validly outstanding, and are fully
paild and non-assessable, and Irving is the record
and benefleial owner of all of the outstanding
shares of capital stock of each such subsidiary,
except that (1) all of the outstanding capital
stock of Irvico Realty Corporation is held of
record by Irving Subway Grating Co., Western
Division, and (2) four (4) shares of the capital
stock of Enrejados Irving de Mexico, S.A. are
held of record by certain directors and/or
employees of Irving, which shares are held for
the benefit of Irving.

(iv) Irving has full power and authority
to make, execute, deliver and perform this Agreement;
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this Agreement and the Plan of Reorganization have
been duly authorized and approved by proper corporate
action of Irving, including all requisite action by
1ts shareholders; and this Agreement constitutes the
valid and legally binding obligation of Irving in
accordance with its terms.

(v) Irving and each of its subsidiaries has
good and marketable title in fee simple to their
respective real properties, and good and marketable
title to thelr respective personal properties, as
stated in paragraph 5(k) above, free and clear of
all liens and encumbrances, except as get forth in
sald paragraph 5(k).

(vi) ‘The instrumeénts of assignment,
transfer and conveyance to Harsco are in all re-
spects in compliance wlth this Agreement and are
sufficient to vest in Harsco Irving's title to all
its business properties and assets intended to be
transferred hereunder.

(vii) A1l other actions and proceeding
required by law or this Agreement to be taken by
Irving, at or prior to the Closing, in connection
with this Agreement and the transactlons provided
for herein, have been duly and validly taken.

(viii) Except as may be specified by said
counsel or as set forth in Exhibit B-2 hereto, they
do not know of any litigation, proceeuing or govern-
mental investigation pending or threatened against
or relating to Irving or any of 1ts subsidiaries
or their respective properties or business, or the
transactions contemplated by this Agreement, or of
any legal impediment to the continued operation
of the business of Irving or any of its subsidi-
aries.

Such opinion shall also cover such other matters incident
to the transactions contemplated herein as Harsco's coun-
sel may reasonably request. In lieu of rendering their
opinion with respect to the laws of any Jjurisdiction
other than New York or with respect to title to property
in any Jurisdiction other than New York, Messrs. Whitman,
Ransom & Coulson may furnish the opinion or opinions of
other counsel satisfactory to Harsco and its counsel.
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(d) Harsco shall have been furnished with a
favorable opinion, dated the Closing Date, of Messrs.
Cummings & Lockwood, 1in form and substance satisfactory
to Harsco and 1its counsel, to the effect that the Execu-
tors and Trustees under the Will of Walter E. Irving,
deceased, had the authority to vote the shares of Irving
held by them, and did so vote sald shares, in favor of
this Agreement and the transactions contemplated thereby,
and that said vote is binding upon said Executors and
Trustees and all beneficiaries, legatees and other per-
sons Interested in the estate of said Walter E. Irving.
Such opinion shall also cover such other matters inecident
to the transactlons contemplated herein as Harsco may
reasgonably request. In rendering their opinion with
respect to the laws of any Jurisdiction other than
Connecticut, Messrs. Cummings & Lockwood may rely on the
opinion or opinions of other counsel satisfactory to
Harsco and 1ts counsel.

(e) Harsco, if 1t deems it advisable and upon
due application therefor, shall have received policies
of title insurance at Harsco's expense (or commitments
for such policies) or opinions of counsel or other evi-
dence satisfactory to it and in form satisfactory to its
counsel, Messrs. Nixon, Mudge, Rose, Guthrie & Alexander,
covering the title of Irving to the real properties of
Irving and 1ts subsidiaries, any exceptions or defects
specified In such policiles, opinions or other evidence
(and any exceptions, defects or violations relating to
such properties or to the operations of Irving or its
subsidiaries) to be subject, if not of the nature speci-
fied in paragraph 5(k) above, to the approval of such
counsel of Harsco.

(f) Harsco shall have received a certified
copy of an order of an appropriate court as to the power
and authority of the Executors and Trustees under the Will
of Walter E. Irving, deceased, as holders of record of
shares of capital stock of Irving to vote in favor of
the sale and transfer of the property and assets of Irving
as provided in this Agreement.

(g) Harsco shall have received the written

agreement to the effect set forth in the second sentence
of paragraph 4(b) of each person listed as an "affiliate"

of Irving 1in Schedule A of the opinion letter of counsel
for Harsco to the Securlities and Exchange Commission,
dated April 20, 1965.
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(h) Harsco shall have received an opinion,
dated the Closing Date, of its counsel, Messrs. Nixon,
Mudge, Rose, Guthrie & Alexander, to the effect that
(1) the exchange of Harsco shares for the assets and
business of Irving will be pursuant to a reorganization
as defined in section 368(&?(1)(0) of the Internal
Revenue Code, and (i1) the shares of Harsco's Common
Stock to be delivered as provided in paragraph 1 above
are not required to be registered under the Securities
Act of 1933, as amended to the Closing Date.

(1) There shall be no action, proceeding, order,
decree or judgment, entered, pending or threatened, on the
Closing Date, against Irving, any of its subsidiaries, or
Harsco, the effect of which shall be to enjoin or prevent
the consummation of this Agreement, or which would materi-
ally affect the continued operation of the properties and
business of Irving and its subsidiaries subsequent to the
Closing.

(j) An investigation to be made by Harsco shall
show that there have been no changes or developments in
the properties or business of Irving or any of its sub-
sidiaries which would have a materially adverse effect on
the value of the business to be acquired.

(k) Harsco shall have received the consolidated
balance sheet of Irving and its subsidlaries as at April
30, 1965 and the related consolidated statement of income
and retained earnings of Irving and its subsidlaries for
the eleven months then ended, accompanied by a report of
Messrs. Lybrand, Ross Bros. & Montgomery which shall not
be subject to any material qualification and the approval
of Messrs. Ernst & Ernst, and there shall have been no
material adverse change in the financial position of
Irving or in the results of its operations as reflected
on said financial statements from the financial position
and results of operations of Irving as reflected in its
financial statements of May 31, 1964.

(1) Harsco shall have received the written
resignation of such of the officers and directors of
Irving's subsidiaries as it shall have requested in ac-
cordance with paragraph 5(q) hereof, together with the
assignments therein referred to.

(m) Irving shall have obtained the consents
referred to in paragraph 4(e) hereof to the transactions
contemplated by this Agreement.
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11. Conditions Precedent to the Obligations of
Irving Hereunder. The obligations of Irving under this Agree-
ment are subject to the fulfillment, prior to or at the Clos-
ing, of each of the following conditions:

(a) Performance by Irving of i1ts obligations
under this Agreement shall have been duly authorized prior
to the Closling Date by vote of the holders of not less
than two-thlrds of the issued and cutstanding shares of
Common Stock of Irving, except that, with regard to the
change of Irving's corporate name, such authorization
shall have been by the holders of not less than a
ma jority of such shares.

(b) Messrs. Ernst & Ernst shall have approved
the April 30, 1965 financial statements of Irving as set
forth in paragraph 5(e)(iii), provided that if Messrs.
Ernst & Ernst shall fail to approve said financial state-
ments for any reason which, 1if correct, would result in
a more favorable statement of financial position or re-
sults of operations, such faillure to approve shall not
relleve Irving of 1ts obligation to perform under this
Agreement.

(¢) Since December 31, 1964, no change other
than as set forth in this Agreement or other than in
the ordinary course of business shall have occurred in
Harsco's property, business or condition, financial or
otherwlise, which shall have been material and adverse.

(d) Harsco shall have delivered to Irving an
opinion, dated the Closing Date, of Harsco's counsel,
Messrs. Nixon, Mudge, Rose, Guthrie & Alexander to the
effect that:

(1) Harsco is a corporation duly organ-
ized and valldly exlsting and in good standing
under the laws of the State of Delaware.

(ii) Harsco has full power and authority
to make, execute, deliver and perform this Agree-
ment; this Agreement and the Plan of Reorganization
has been duly authorized and approved by proper
corporate action of Harsco; this Agreement has
been duly executed and delivered by Harsco and
constitutes the valid and binding obligation of
Harsco 1in accordance with its terms; and Harsco
has duly assumed the liabilities and obligations
of Irving to the extent provided in this Agree-

ment.
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(11i) The Harsco shares to be delivered
pursuant to thils Agreement as provided in paragraph
1 hereof have been duly and validly authorized and
issued, are valldly outstanding, are fully paid
and non-assessable, are duly listed on the New York
Stock Exchange, and are not required to be registered
under the Securities Act of 1933, as amended to the
Closing Date.

(e) A final order of an appropriate court shall
have been entered approving the terms of this Agreement and
the proposed plan of reorganization and the consummation
thereof.

(f) Irving shall have received from its counsel,
Messrs. Whitman, Ransom & Coulson, an opinion, dated the
Closing Date, to the effect that for Federal income tax
purposes the reorganization contemplated by this Agreement
is a "tax free" reorganization under Section 368(&%(1)(0)'
of the Internal Revenue Code, and that (i) no gain or loss
willl be recognized to Irving for Federal income tax pur-
poses upon the transfer by Irving of substantially all of
its properties to Harsco, and (1i) no gain or loss will be
recognized to any shareholder of Irving for Federal income
tax purposes by reason of the distribution to such share-
holder of shares of Harsco Common Stock upon the liquidation
of Irving.

12. Survival of Representations and Warranties.

(a) The representations and warranties of the
parties hereto shall survive the making of this Agreement,
any examination on behalf of such parties, and the Closing
hereunder, without the necessity of any other document
being delivered at the Closing. All liabilities with
respect to such representations and warranties, other than
those set forth in paragraph 5(g) and except as the
existence of tax liabilities (including penalties and
interest, if any) may constitute a breach of any such
representations and warranties, shall terminate and expire
two years from the date hereof, provided, however, that
such liabilitles shall survive beyond said date in respect
of any claim which shall be asserted in reasonable detail
by written notice mailled on or prior to sald date to the

party against whom such claim is being asserted. Any
liability with respect to the representations and warranties
set forth in paragraph 5(g) hereof and any liability re-
sulting from the existence of a tax liability (including
penalties and interest, if any) which constitutes a breach
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of any other representation or warranty contained in

this Agreement shall survive until 30 days following the
date Harsco shall receilve written notice of the completion
of Federal income tax audits covering all taxable periods
commencing with the taxable year ending May 31, 1961 to
and including the taxable year in which the assets of
Irving are transferred to Harsco as provided herein, pro-
vided, however, that such liabilities shall survive beyond
sald date with respect to (i) any claim for additional
taxes 1n respect of a taxable period for which Federal
income taxes may be assessed at any time, and (i1i) any
claim in respect of taxes which shall be asserted by
Harsco in reasonable detaill by written notice mailed on

or prior to sald date to Irving. For the purposes of the
preceding sentence, an audit shall be deemed to be com-
pleted upon written notification to the taxpayer by the
Internal Revenue Service that no additional taxes will be
assessed as a result of sald audlt or upon assessment by
the Internal Revenue Service of the additlional taxes as-
serted as a result of sald audlt, and the notice to Harsco
referred to above shall include a statement of any amount
80 assessed. Bach party against whom liability is asserted
shall be glven the opportunity to participate, directly or
through his representative, at his expense in the conduct
of any proceeding appropriate to resolve the l1ssues giving
rise to the alleged breach.

(b) Any aggregate liability of Irving to Harsco
for the breach of any representation or warranty contained
in this Agreement shall be limited to the amount by which
any such liabllity exceeds the sum of:

(1) The aggregate amount of any increase
(net of additional tax liability) in the net worth
of Irving as at April 30, 1965 resulting from the
inclusion in the Consolidated Balance Sheet of
Irving and its subsidiaries as at that date of the
aggregate amount of any assets not reflected on
sald balance sheet which should have been so re-
flected in accordance with generally accepted
accounting principles applied on a consistent
basis; plus

(11) The aggregate amount (net of addi-
tional tax liability) of any over-statement of
liabilities or of valuation reserves reflected in
the Consolidated Balance Sheet as at April 30, 1965;
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provided, however, that any increased tax liability used
in the computations in clauses (i) and (ii) above shall
not be deemed to be an undisclosed tax liability for

the purposes of this Agreement to the extent that such
tax liabllity 1s used for such purpose.

(¢) The liability of any person with respect
to any breach of a representation or warranty shall not
exceed the aggregate liability for such occurrence multi-
plied by a fraction, the numerator of which shall be the
number of shares of Harsco Common Stock whieh such person
recelved upon the liquidation of Irving as contemplated
Ey'this Agreement and the denominator of which shall be

1,300.

13. Termination. Thils Agreement may be terminated
at any time prior to tThe Closing Date upon written notice to
the other party

(a) by Harsco, if a material adverse change
in the flnancial conditlon or business of Irving shall
have occurred, or Irving shall have suffered material
loss or damage to any of 1ts property or assets, which
loss or damage materially affects or impairs the abllity
of Irving to conduct 1ts business;

(p) by Harsco or Irving, if the number of
shares of Common Stock of Irving as to which statutory
rights of appralsal have been exercised exceeds T750;

(¢) by Harsco or Irving, if the terms, cov-
enants or conditions of this Agreement to be complied
with or performed by the other party at or before the
Closing shall not have been complied with or performed
and such non=-compliance or non-performance shall not
have been walved by the party giving notice of termina-
tion.

Upon any such terminatlon of this Agreement, neither Harsco
nor Irving shall have any liabillity one to the other°

14. Choice of ILaw. This Agreement shall be construed
in accordance with the laws of New York.

15. Finders, etc. Irving and Harsco each represents-
and warrants that 1t has not made any commitment or done any
other act which would incur liability for any brokerage, finder's
or similar fee or commisslion in connection with the transactions
contemplated by this Agreement.
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16. Agreement of Executors, etc. At or prior to
the date hereof, Irving has dellvered to Harsco the written
agreement of the Executors and Trustees under the Will of
Walter E. Irving, deceased, to the effect that they will
diligently pursue the request for an order of the court to
the effect set forth in paragraph 11(e) and will take all
such action as shall be required to secure the prompt entry
of such order. .

17. Effect of Steel Strike. The parties to this
Agreement are aware that a steel strike may take place during
the summer of 1965. The parties hereto agree that the occur-
rence of such a strike shall not be considered a material ad-
verse change within the meaning of this Agreement, and recognize
that purchase orders of inventory and other commodities which
may have been placed by Irving in contemplation of the possi-
bility of thils strike are in the normal course of business.

18. Notices, ete. All notices, requests, demands
and other communlcatlions hereunder shall be in writing and
shall be deemed to have been duly glven 1f dellvered or mailed,
first class postage prepald,

N (a) 1If to Irving, Mr. James E. Irving,
President, Irving Subway Grating Co., Inc., 50-09 27th
Street, Long Island City, New York, or

(b) If to Harsco, Mr. Joseph T. Simpson,
President, Harsco Corporation, P. 0. Box 2365,
Harrisburg, Pennsylvanila.

19. Section and Paragraph Headings. The section
and paragraph headings confained in this Agreement are for
reference purposes only and shall not affect in any way the
meaning or interpretation of this Agreement.

20. Counterparts. This Agreement may be executed
simultaneously Tn two or more counterparts, each of which shall
be deemed an original, but all of which together shall consti-
tute one and the same instrument.

2l. Parties in Interest. This Agreement shall inure
to the benefit of and be binding upon Harsco and its successors
and assigns, and upon Irving and its successors and, with the
consent of Harsco, assigns; nothing in this Agreement, expressed
or implied, 1s Intended to confer upon any other person any
rights or remedies under or by reason of this Agreement.




27

22. Modification. This Agreement may not be changed
or modified except by an agreement in writing by Harsco and

Irving.

IN WITNESS WHEREOF, the parties hereto have duly
executed this Agreement and Plan of Reorganization the day and
year first above written, the same having been executed and
delivered by Irving in Greenwich, Connecticut, and accepted,
executed and delivered by Harsco in Harrisburg, Pennsylvania.

TION

HARSCO C?EE?

/

By
ATTESP: ; eslident and Trea%rer
, J" ;f
C 2 Wind S
Secretary
9
TRVING SUBWAY GRATING ¢O., INC.
/ " ! £
,//—/f N 7 A
By [T — -,;"ix%’f?/?
ATTEST: y — President
,.—-"‘-”—_-__'/P“ 7
\g,‘g(_?/i__. ,I—-‘ ;.-‘ /

Secretary g,



Agreement and Plan of Reorganization

EXHIBIT A-1

Irving Subsldiaries

Capital Stock-

Authorized,
issued and Record and benefilcial
Subsldiary outstanding ownership of shares
Irvico Realty 200 Shares Irving Subway Grating Co.,
Corporation Western Division
Irving Subway 1,000 Shares Irving Subway Grating Co.,
Grating Co., Inc.
Western Division
Enrejados Irving de 37,291 Shares 37,287 shares held of
Mexico, S.A. record by Irving Subway

Grating Co., Inc.

4 Shares held beneficially
for Irving Subway Grating
Co., Inc. by the follow-
ing holders of record:

l-Share-James E. Irving
1 Share-James R. Young
1 Share-R. D. Brown

1 Share-C. M. Thomson

Absence of Undisclosed Liabilities

Irving is obligated to pay an additional $8,735 under the
Tacony-Elmira Bridge contract.

Tax Matters

Irving's federal income tax returns for the years ended
May 31, 1961 and 1962 are being examined by the Treasury Department.
The examining agent has proposed certaln adjustments resulting in
deficiencies of $34,000 (not including interest). The Company is
contesting such adjustments and the Internal Revenue Service conferee has
orally agreed to certain modifications which would result in a reduc-
tion of such deficiencies by $18,600 to $15,400. The Company has



EXHIBIT A-1 (Con't)

orally agreed to accept adjustments resulting in deficiencies of
$7,800 leaving a proposed deficiency of $7,600 remaining in contest.
The balance still in contest is expected to be referred to the
Appellate Division and its disposition will, to a great extent, de-
pend on the outcome of a related proceeding involving a major stock-
holder of the Company. If adjustments are made for the years 1963,
1964 and 1965 on the same principles applied in making the adjust-
ments for 1961 and 1962, it is not expected that there will be any
aggregate net deficlency for those years on account of such adjust-
ments. Additional state Income and franchise taxes of a presently
undetermined amount will also be payable on adjustments as finally
determined.

The Company's federal income tax returns for the years sub-
sequent to May 31, 1962 are subject to examination by the Treasury
Department. The federal income tax returns of the Company's sub-
sidiaries are subject to examination as follows: Irving Subway
Grating Co., Inc, Western Pivision, years subsequent to May 31,

1961, Irvico Realty Company, years subsequent to May 31, 1961,
and Enrejados Irving de Mexlco, S.A., years subsequent to May 31,
1963. In addition, state and local tax returns of the Company and
its subsidiaries are subject to examination.



Agreement and Plan of Reorganlzation

EXHIBIT A-2

Absence of Certain Changes or Events (Increase in Compensation)

The following is a 1lst of all officers, employees or agents
of Irving or its subsidiaries, who received an increase in compensation
since May 31, 1964, and after such increase had a total annual rate of
compensation in excess of $10,000.

Irving Subway Grating Co., Inc.

Officer, Employee Current Annual Rate

or Agent Increase of Compensation
C. S. Brady $1,000 $12,700
I. Brandes 500 12,500
J. Davis 1,040 11,440
T. Feeney 520 10,660
W. J. King 520 12,519
E. Palmer 520 10,920
H. Williams 520 10,920
Western Division
C. Thomson $4,500 $18,000
J. Skillman 3,800 15,000
R. Salisbury 3,800 15,000

Increases may be made after May 31, 1965 to the following
participants under Proflt Sharing Plans adopted by Irving or 1its
subsidiaries:

Irving Subway Grating Co., Inc.

Enre jados

J. E. Irving
R. D. Brown
J. R. Young
C. W. Benthin
H. Rasmussen
C. Brady

A, J. King

H. Chew

I. Brandes

T, Feeney

Irving de Mexico, S.A.

S. Wasung

C. Viamonte
Jose J. Kruyff
L. Motolinia



Agreement and Plan of Reorganilzation

EXHIBIT B-1

Pension Plan

GENERAL

The Irving Subway Grating Company, Inc., has adopted this
Plan to establish provislonally retirement pensilons to 1ts senior
officers and certaln of 1ts key employees.

BENEFICIARIES

The beneflclaries of this Plan shall be senior officers and
key employees of the Company who have reached normal retirement date,
who shall have been continuously in the employment of the Company for
not less than twenty years, and who shall have been performing mana-
gerial duties for the Company for not less than five years.

"Normal retirement date" shall be the last day of the month
in which the officer or employee shall have attained the age of sixty-
five years.

The Board of Directors of the Company, in its sole discre-
tion, shall be the Judge of who shall constitute a senlor officer or
a key employee and what shall constitute managerial duties.

BENEFITS

The annual benefit under this Plan shall be an amount achie-
ved by multiplying the offlcer's or employee's annual rate of compensa-
tion at his normal retirement date by two-thirds of 1% for each whole
year of service with the Company. Such benefit shall be paid on a
monthly basis.

"Annual rate of compensation" shall be deemed to be the of-
ficer's or employee's rate of basic compensation on an annual basis,
without regard to bonuses or other speclal or additional compensation.

LIMITATIONS

This Plan as now adopted, or as 1t may hereafter be from
time to time amended, and any and all benefits which may now or here-
after be paid hereunder, shall continue only pending such further or
other action as the Board of Directors of the Company may in its sole
discretion take at any time, including but not limited to, any action
modifying or terminating the Plan.

The Board of Directors of the Company, in its sole discretion,
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or such offlicer as may be generally or speclally authorized by the
Board of Directors of the Company, may at any time determine and
fix a benefit at an amount other than that determinable under the
provisions of this Plan and may determine that any benefit other-
wise provided for shall be modified, suspended or terminated.

Nothing in this Plan shall be deemed to grant to any
officer or employee the right to be continued in the employment of
the Company, the right to the continuation of hils wage, salary or
other compensation, nor the right to receive beneflts 1n an amount
which may have been granted to any other officer or employee.

Any action taken by the Company or its designated repre-
sentatlive pursuant to the reservations, terms and conditions stated
in this Plan shall be wholly without recourse on the part of any
officer or employee or his heirs, representatives, successors or

assigns.
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EXHIBIT B-2

Litigation

An action was commenced against the Corporation by J.
Schorr Painting Co., Ine. on November 10, 1964, seeking recovery
of the amount of $1,529.75 for an alleged failure by the Corpora-
tion to complete payments on work performed by the plaintiff. On
December 4, 1964 the Corporation served upon the plaintiff its
Answer (containing 4 Counterclaims in the amount of $3,529.75) and
a Demand for a Bill of Particulars with respect to plaintiff's

Complaint.



KNOE ALL MEN BY THESE PRESENTS, that IRVING SUBWAY
GRATING €0., INC., 8 New York corporation {"@rantor" herein),
in pursusnce of appropriate corporate action heretofore taken
by the Grantor and an Agreement and Plan of Reorganization,
dated as of May 26, 1965 ("Agrecment™ herein), hetween
Grantor and HARSCO CORPORATION, a Delaware corporation
("Grantee” herein), for and in consideration of the sum of
One Dollar ($1.00) and other good and valuable conslderation
to 1t pald by the Grentee, the receipt of which is hereby
acknowledpged, does hereby give, grant, bargein, mell, convey,
tranefer, assign, set over and confirm unto the Urantee, its
succensors and assigns, all of the properiles and assets
and intervests in propertics and assels of Urantor of every
kind, nature and description, personal, real and mixed,
including, without in any way limiting the generality of
the foregoling, cash, ba:ak accounts, contracis, copyrights,
trademnrks, b&nnﬂ names, trade names, trade secretbs, formulae,

patents, inventions, processes, choses in ection, prepaid



items, rights to and with respect to the nsme Irving Subwey
Grating for wee alone or in conjunction with other names,
and Grantor's business as a going concern and the good will
pertaining therebo, bub expressly excepting herefrom the
propertics and assets specified in Paragraph B below.

A, Without prejudice to the generality of the
foregoing description of the assets and properties intended
hereby to be given, granted, bargained, scld, conveyed,
transferred; assigned, set over and sonfirmed unto the
Grantee, 1is successors and assigns, but subject, neverthe~
less, to the exclusion herefrom of the propertics and sssels
gpecified in Paragreph B below, this instrument shall be
deemed to inciude, but shall not he limited to, the
following:

1. ALl machinery, eq at, tools, supplies
automotive muim office furniture and
bures, inventories, immamg finighed products
and parts, work in process and materislis and
gun, manufacturing suppl -g; and all otheyr

angible personal proper mry mtum
and description owned by Grantor, and
lease interest of Grantor in any such tmgibm
personal property.

2. All fee interests in real property ouned by
Grantor, all leaschold estates under any
leases of Grantor, all leaschold improvements
and all other interests in real sstate
ouned by Grantor.

3« All cash in hand of Grautor or gwned by it
and in the custody ol ite agenis or employees,
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6.

T

A1l woneys in banks {except to the axtent that
the same are represented outstanding checks
of the Grantor), all moneys in transit, all
aceounts and m%as receiveble, including both
trade receivebles and abligwim of officers
and employees together with any and all secu-
rity for the payment of the same, all ubtility
deposits, insurance poalicies and pr d items
of every kind and deseription owned by Grantor.

All bonds, certificates of stock {inciuding,
without limitation, all oubtstanding shares of
capital stock of Irving Subway Grating Co.~-
Western Diviaion, a California corporation,
and of Enrejados ing de Mexico, 8. A.; &
Mexicen corporation), securities, evidences of
indebtednese, and all rights to or under
customers? and suppliers' contragts, and any
other contracts, sgreements, or comultments,
¢laims undey insurence policiem, claims for
refund of real estate taxes, and all other
chogses in action owned by Grantor.

All trademarks, trade names, brand names and

2ll registrations and all epplications for the
registration thereof, all copyrights and regise
trations end applications therefor, domestic

or foreign, owned or used by Grantor or to

which it 418 entitled, including specifically the
name "I Subway Grating', and all patents,
patent rights and applications therefor, demestic
or foreign, all licenses under which Grantor is
the licensee and which are assigosble by 1t, and
all trede secreibs, Tormules, inventions, improve
ments and processes owned ox used by Grantor or
to which it is entitled.

AllL rights of a¢tion of Granfor agalnat any
person, firm or corporation for any infringement
of the right of Grantor in respect of any such
trademarks, trade names, brand names, copyrights,
patents and descriptions of trade secrets; for-
malae,; inventions and processes,



8. A1l instruments of title to, and Grantorts
evidences of ownership of; all properties
and asgets of every nature and description
which are or are intended to be conveyed,
transferrved and assigned hereunder or pro-
vided for herein, all files, correspondences,
records of industrisl data and stetistics,
drawings, plans and specifications, accounts
recaeivable and accounts payable ledgers and
invoices, and such other records in the

esgion of Grantor ss may be hecessary or

esirable for the continuation by Grantee of

the business hereltofore conducted by Grantor.
TO HAVE AND T0 HOLD the game unto the Grantee, itse

successors and agsigns Torever.

Grantor hereby confirms and acknowledges that the
transfer of Grantorts properties and assets hereunder and
hereby 1s complete and unconditional in all respecis.

Grantor hereby agrees, represgnﬁ: and warrants
that all leases to which it is s party and which are being
transferred and assigned hereunder, are valid and subsisting,
as of the date .hcreuf; that it is the lawful owner of all the
property and assets purported to 'be owned by it and conveyed,
transferred and assigned to Grantee hereunder, subject to no
liens, mrtmes, pledges; encumbraences, conditional sales
sgreement or charges of any kind, other than as set forth in
paragraph 5(k) of the Agreement; that it has the right to
grant and transfer the same ag aforesalds and it wlll warrant
and defend the same sgainst the lawiful claims and demands of
all persons.



Sayth&ng herein %o the contrary nobwl thetanding,
this shall not constitute an assignment of eny ¢laim,
contract, license, lease, vommitment, sales order or pure
chase ordeyr, properties, rights and franchises, if an
attempted assigment of same, without the consent of the
vther perty thereto, would constitute a breach thereol, ov
in any way affect the rights of OGranteor thereunder. If
said consent is not obtaivned, or an attempted assignment
would be ineffective oxr would affect Grantor's rights there-
under o that Grantee would not in fact receive all such
righte, Grantor hereby covenants bto cooperate with Grantee
in any reasonable srrangemsnt designed to provide for Grantee
the benefits under any such clalms, contracts, licenses,
leases; commitments, sales orders or purchass orders, prop-
erties, vights and franchises, including enforcement, at
the cost and for the benefit of grantee, of any and all
rights of Grantor sgainst the other party thereto arising
out of the breach or cancellation by such other payty or
otherwise.

Grantor hereby covenants L0 execute and deliver
to Grantee, upon its request therefor, such further instru
mente of conveyance, mseignment and transfer as may be necessary



or desirable to (i) pass to Grantee full and complete title
%o the assets and righxs aanmagaﬁ, or attempted to be cone
vayad, or nth&ruias provided fmr hara&n or in the Agreement ,
or (ii) te evidence such conveyance, assignmnnt or trensfer
to Grantee, or {iii) otherwise fulfill and ﬁiﬁﬁh&xgﬂ
Grantorts ahligatiun& of conveysnce under the ﬁgraqmnnt. :

The Grantor hereby constitutes and appoints the
Grentee, its successors and assigns, the true and lawful
attorney, with full power of substitution, for Grantor,
and in its name and stead or otherwise, but on behalf and
for the benefit of the Grantee, ica suctessore and assigns,
to demand and recelve from time to time any and all asssets,
property, business and good will, whether tangible or in~
tangille, heveby conveyed, transferred, assigned and
delivered or inkended so to bej to give rac&&éﬁs, releases
and acquittances for or in respect of the same or any p&r#
thereof to tollect for the account of &he Grantee, all other
items transferred to the Grantee as provided herein, and %o
endorge with the name of the Grantor any checks received on
aceount of sny such items; from time to time bo institute
and prosecuts in the name of the ﬁrnntww or athsrwiau, but
at the expense snd for the bemefit of the ﬂranﬁe;, nny xnﬁ
all proceedings at law, in eguity or otherwise, which tha
Grantes, iLe successors and assigns, may deem proper, to




collect, mssert or enforce any claim, title, vight, debt

or account hereby conveyed, transferred, assigned, or
delivered or intended so $o be; and to defend and compromise
any and all actions, suits or proceedings in respect of the
assets, property, business and good will hereby conveyed,
transferred, apsigned or delivered or intended so %o be that
the Grantee, its successors or assighs shall deenm desirable.
The Grantor hereby declares that the fovegoing powers are
coupled with an inbterest and shall be irrevocable by it in
any manner oy {for any reason.

B. Notwithatanding the foregoing, there is
expressly excluded from this instrument end it is agreed .
that Grantor shall rebains B

i. Casgh in an amount equal to $58,000.

2. Grantorts carpnmte minute books, stock
books and stock ledgers.

3. Reasonable access Lo the books and records of
Grantor for the purposes of disnclu‘aim and
winding up its affeirs.
Heither the making nor the acceptance of the within
conveyance shall constitute a walver or releasge by Grantor
or Grantee of eny liabilities, duties or obligations imposed
upon any of them by the terms of the Agreement, including,
without limdtation, the reprosentations and wervanties or



other provigions which the Agreement provides shall survive
the date hereol.

I WITNESS WHEREOF, Irving Subway Grating Co.s; Inc.
hag ceused this inairumant to be signed and ita corparate'
geal Lo be herelto affixed by its ﬁroper olfficers tharganﬁc
@y subhorized by its Board of Directors wad ius share-

i

holders this éﬁﬁ'éﬁy of July, 1965, to take effect on
July 7, 1965.7

IRVING SUBWAY GRATING CO,, INC,
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President

[Seal] [
ATTEST: R
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Becretary-Ireasurey




STATE OF NEW YORK )
coumry or mEw YoRE )

On the lst day of July, 1965, before me personally

cane JAMES ¥, IRVIRG and m_n. YOUNG, to me known, who,
being by me duly sworn, did depose and say that they reside,
respectively, ot 15 Middlesex Road, Darien, Connecticut, and
104-40 Queens Boulevard, Apt. TW, Forest Mills, New York;
that they are, respectively, the President and the Secretary
of IRVING SUBWAY GRATIRG CO,, INC., the Corporation described
in and which executed the foregoing instrument; that they know
the seal of said Corporation; that the seal affixed to said ?--:.:.Q-
instrument is such corporate seal; that it was s0 affixed by é
order of the Board of Directors of said Corporation, and M
they signed their nemes thereto by like order. 5
Bk

o %&

r‘_~ﬁ' {

TR Y o

S
\ .,/1/ Ei! : , ) Z
NHotary Public

T. DAVID MULLEN.
Notary Public State of New York ; P ‘
No. 52:2809190 o B e ! )
Qualified in Sutfolk County
Certificate filed in New York County
Commission Expires March 30, 1967
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IRVICO FEALTY

HARSCO

Under Section 907 of
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G. UNDERWOOD and C. H.

Vice Prepident and tne

. and J. E. THVING ant J.

tne {dent and the Secretary

Preas
W, nereby certifly:
»

Mo 6 p

LEORATTION

JRATIUHK Bhald

Lo
3tocK,
Buch

HPORATION ni

:d Comaon

- 4 4 1
and all @i

{ the merpgeér
IRVICG HEALTY
ON shall be

nerec! shall

aate
SIMERGN

HARSCU

Stock ©
CORPOKA
t

respec

s
.

m
i

4
*

HARSCO CORPORATION,

g
yPporation,
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rated on the PHLI,ih{( of February, 1956, and its appli-

cation for autnority to do businesgsg in tre State of New

York wag flled by the Department of Etate on the 29th day
-

N

tne State of Delaware permit

of March, 1956. The laws of the
tnis type murqer.‘
3. The Certificatesnt Incorporation of IRVICO
REALTY CORPORATION was filed oy the Department of 3tate
of New Yorz on the 29th day of March, 1961.
HARSCO COHRPOHATION aarees tnat
¢ /

with process 2o the Btute of New Iorh

{al proceeding for the enforceacnt of

oy obligation of IEVICO REALTY CORPORATION,
COHPORATION designates tne Secretary ol

he process

Secretary
proeces gction or ppeclial proc
Bor 236%, Harrisourg, Penneylvanio.
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I XRr iR XA X I R X DA X LN X BE XSS AL EXEL X NBRX YBEKY
er was authorized by the Beard or
Directors ©f HARSCQ CORPORATION, TR parent corporation,

at a meeting o such Board.

IN WITKESS WHEREOE, wc

HARSCQ CORPORATION, have sipgned and verified this Certificate
n HI-¢A¢ ”q'-:(£2§;fi 3105,

IRVING &nd Ji.” B. YOUNG; a8 Eresident

¥, 0f IRVICO REALTY CORRORATION,

Merger

IRVICO REALTY CORPORATION

-

L }"f‘/ 2y

=

ELnlradngl S Eresident

-

Joung, Secretary




THE COMMONWEALTH OF PENNSYLVANIA
COUNTY QF DAUPHIN

J. G. UNDERWOOD, being frirst duly sworn, deposes
and says that he 1s the ViLe President of HARSCO CORPORA-
TION, that he has read the fioregoing Certifiicate oI Merger
and mndws the contents thereol and thnat the statements
therein contained are true.

/ \ / .
Z ”/7// Py ik Uﬂ/
J S Thderwood [

before me tnils

ol Jeky, 1405,

Lol gt

WTA*AAFJQ Te
NOTARY Puaurﬁ

M, Commission xpires Jan 16, 1968
Hairistutg, Pa Dauphin County
STATE On NEW YORA S5
COURTY Or iiﬁb#ﬁtﬁ; i

Al

J+ B TRVING, oeing tirst duly sworn, depoSes and
gays that He is the President of the IRVICO REALTY CORBORA-
TTON, tiat he hes redd the foregoling Certificate of Merger
and knows the contents thereoi dnd the statements
therein contained are tTUe

Sworn to beflore me this

T day of geebee 130°.
eurayd

NWotary Fublic

WILLIAM J, FLANNERY
HOTARY PUBLIC, Stste of Mew Yerk
NO 30-1247978

ushtied i1 Hessey Copmty
Ce atu filed In New York Couly
m Expires March 30, 1967




S TS . .
tate of New York - Department of Taxation and Finance - Corporation Tax Burean
Albany. New York 12225

Date

August 18, 1965

)

State of Netw Pork ]
DEPARTMENT OF STATE | >

I CerTiFY That I have compared the preceding
copy with the original Certificate of Merger of

IRVICO REALTY CORPORATICN (a New York Corporation),
with
HARSCO CORPORATION (= Delaware Corporation),

filed in this department on the 18th day of August , 1965 , and that such

copy is a correct transcript therefrom and of the whole of such original.

Mitnesg my hand and the official seal of the Department of State at the
City of Albany, this fifteenth

day
of November, one thousand nine hundred
sixty~five,

o P dgomengr—

Secretary of State

Form CO-504



Harsco Corporation
350 Poplar Church Road
Camp Hill, PA 17011 USA

Phone: 717.763.7064
Fax: 717.763.6424
Web: www.harsco.com

HARSCO

Extract From Minutes of the Meeting of the
Board of Directors of Harsco Corporation

Held June 16, 2009

* k * %k * * % k& * * *

“Upon motiocn duly made and seconded, the following resolution was
unanimously approved:

WHEREAS, the Company is undertaking a
rebranding that will rename the operation of
facilities and conduct of the Company’s businesses;

NOW, THEREFORE, BE IT RESOLVED, that the
following businesses will be rebranded as follows:

To be changed to:
Harsco Minerals and Rail

Harsco Track Technologies Harsco Rail
Excell Minerals Harsco Minerals
Reed Minerals Harsco Minerals
IKG Industries Harsco Industrial
Air-X-Changers Harsco Industrial
Patterson-Kelley Harsco Industrial

Harsco Metals
MultiServ Harsco Metals

Harsco Infrastructure
SGB Group Harsco Infrastructure
Hunnebeck Group GmbH Harsco Infrastructure
Patent Construction Systems Harsco Infrastructure

FURTHER RESOLVED, that the proper officers of this
Corporation and the proper officers of the Harsco
Track Technologies, Reed Minerals, Excell Minerals,
Air-X-Changers, IKG Industries, Patterson-Kelley,
MultiServ, SGB Group, Hunnebeck Group GmbH and Patent
Construction Systems operations be, and they hereby
are, authorized and directed to do any and all such
things and take such action deemed necessary or
advisable to effect this change. “

* * Kk Kk * K Kk * * Kk Kk



I, Mark E. Kimmel, Senior Vice President, Chief Administrative
Officer, General Counsel and Corporate Secretary of Harsco Corporation, a
Delaware corporation, do hereby certify that the foregoing is a true and
correct extract from the minutes of a Meeting of the Becard of Directors of

Harsco Corporation held on the 1l6th of June, 2009.

IN WITNESS WHEREQOF, I hereunto set my hand as Senior Vice
President, Chief Administrative Officer, General Counsel and Corporate
Secretary, and affix the corporate seal, of Harsco Corporation, this 23rd of

November, 2009.

£, .

(Corporate Seal) Senior Vice President, Chief Administrative Officer
General Counsel and Corporate Secretary




—
- LEth A
SATELLITE

Subject Property — 50-09 27
2 street, Long Island City,
Queens County, New York




AGREEMENT FOR SALE OF REAL ESTATE

THIS AGREEMENT, made this 25th day of August, 2008, by and between Harsco
Corporation, a Delaware corporation having principal offices at 350 Poplar Church Road, Camp
Hill, Pennsylvania 17011 (hereinafter called "Harseco") and Mohammad Ashraf Malik, an
individual with a mailing address of 84-11 Elmhurst Avenue, Apartment 1F, Elmhurst, New York
11373 (hereinafter called "Buyer"),

NOW THEREFORE, for the consideration hereinafter provided and intending to be
legally bound hereby, Harsco and Buyer agree as follows:

L Sale. Harsco agrees to sell and convey to Buyer and Buyer agrees to purchase from
Harsco certain real property known as 50-09 27 Street (Tax Block 113, Lot 1) and 27-21 51%
Avenue (Tax Block 113, Lot 11), Long Island City, New York 11101 and situate in the Borough of
Queens, County of Queens, City aﬁd. State of New Yok, together with: (i) the buildings and
improvements thereon erected, (ii) all fixtures installed or incorporated therein, (iii) all of Harsco's
right, title and interest in and to any and all appurtenances thereto and (iv)' all right, title and interest
of Harsco, if any, in and to the land lying in the bed of any street or highway abutting the Property,
to the center line thereof, and to any uhpaid award for any taking by condemnation or any damage
~ to the Property by reason of a change of grade of any street or highway. Said real ptoperty
(hereinafier called the "Property") is more particularly described in Exhibit "A" attached hereto and
made a part hereof.

2. Parchase Price. Buyer shall pay to Harsco, and Harsco shall accept from Buyer for
éurchase and sale of the Property, the sum of Nine Million Five Hundred Thousand ($9,500,000.00)
Dollars (hereinafter called the “Purchase Price”), payable in United States funds as follows:

A, The sum of Five Hundred Thousand ($500,000.00 ) Dollars on or before the
date of execution of this Agreement by Harsco and Buyer; and
B. The remaining portion of the Purchase Price in the amount of Nine Million

($9,000,000.00) Dollars in cash at Closing (as hereinafter defined) in the form of unendorsed bank




cashier’s or treasurer’s check drawn from a bank licensed in the State of New York or money wite
transfer to the order of Harsco, as Harsco shall elect.

The payment described in Subsection A of this Section 2, together with any interest earned
thereon, is hereinafier called the "Deposit". The Deposit shall represent consideration to Harsco for
entering ﬂus Agreement; shall be non-refundable to Buyer; and shall be retained by Harsco in all
events and circumstances, excepting only failure of Harsco’s title to the Property and rejection of
such title by Buyer, as provided in Section 8C of this Agreement. The Deposit shall be paid to, and
held in escrow by, Harsco’s local legal counsel, Irwin, Lewin, Cohn & Lewin, P.C. (“Escrowee”) in
a separate interest bearing escrow account at First Republic Bank located at 320 Park Avenue, New
York, New York 10022. All interest eamed on Deposit shall become part of the Deposit.

In the event that any check delivered to Escrowee at the time of execution of this Agreement
is not honored for any reason, Harsco may repudiate and cancel this Agreement by written notice to

Buyer. Thereafter, Harsco shall have no further obligation to Buyer under this Agreement.
36

Cran

; Overhead Signs, Any and all cranes located in the buildings on the
Property are included in the sale and purchase and shall remain in the buildings at Closing. The two
(2) overhead billboard signs located, respectively, near the northwest and southeast comers of the
Property are included in the sale and purchase and shall remain on the Property at Closing. The
» cranes. and overhead billboard'signs shall be delivered to Buyer by Harsco as part of the Property in
“As Is” condition, as provided in Section 16 of this Agreement.

4. Closing Date. Closing of the sale and purchase of the Property pursuant to this
Agreement (hereinafter called the “Closing™) shall be held on or before September 15, 2008
(hereinafter called the "Closing Date"). Closing shall occur at the offices of Buyer or Buyer’s legal
counsel in the City of New York or at another location in the City of New York mutually acceptable
to the parties. Harsco and Buyer agree that time shall be of the essence of this Agreement, the
Closing Date and of each and every performance and obligation of Harsco and Buyer under this
Agreement. Either Harsco or Buyer shall have the right to extend the Closing and Closing Date to




September 22, 2008, Such extension may be obtained and exercised by giving written notice
thereof to the other party on or before September 8, 2008. In the event either party exercises the
right to such extension, time shall be and remain of the essence of this Agreement, the extended
Closing Date and of each and every performance and obligation of Harsco and Buyer under this
Agreemént. '

5. | Possession. Buyer shall be entitled to possession of the Property upon completion
of Closing and the transfer and conveyance of title to the Property, free of leases, tenancies, licenses
and other occupancies.

6. Buyer's Conditions. Buyer's db!igation to perform this Agreement and to purchase
fhe Property by completing Closing and paying the Purchase Price shall be subject to the conditions
provided in this Section 6. -

A. Title Review and Survey, On or before Septcrﬁber 1, 2008, Buyer shall
obtain from any title insurer licensed to do business by the State of New York selected by Buyer
(the "Title Company"), a title report covering the interest in the Property to be acquired by Buyer
(the "Title Report") and deliver a copy of the Title Report, together with copies of all documents
representing recorded exceptions to title certified in the Title Report, to Harsco, If the Title Report:
(i) indicates that Harsco's title does not satisfy the standards set forth in Section 9 hereof; or (ii)
reveals any exception to title, encumbrance on title or defect in title that is not permitted under
Section 9 hereof, then Buyer may object to Harsco's title as hereinafter provided. Buyer shall have
five (5) days following the date of Buyer's receipt of the Title Report to object to Harsco's title in
writing, specifying the matters, defects or encumbrances objected to by Buyer as failing to conform

to the standards set forth in Section 9 of this Agreement., Buyer shall be deemed to have accepted
the condition of Harsco's title to the Propercy. if Buyer does not object to same in the manner and
within the time provided in this Subsection 6A.

Harsco may, but shall not be obligated to, correct or cure any objection to title made by

Bixyer. Harsco shall, however, be obligated to correct any defect represented by a lien (other than




any violation, as provided in Section 9(f) of this Agreement) not contested by Harsco which can be
cured by the payment of a fixed and liquidated sum of money. A lien dischargeable by satisfaction
shall not be deemed an objecﬁon to title, if at the time of Closing, Harsco shall cause to be
delivered, a duly executed and acknowledged satisfaction of lien, with the required filing fee (and if
the same is a mortgage, together with the original thereof) and the Title Company shall agree to
omit same. Harsco shall have the right to apply the proceeds of sale of the Property to satisfaction
of the lien. If Harsco has not cured the objections made by Buyer, other than liens to be satisfied at
Closing, within five (5) days after Buyer’s’notice of said objections, Buyer shall, within five (5) days
following expiration of such five (5) day period without cure, exercise one of the two options
provided to Buyer in Subsection 8C of this Agreement.

B. Environmental Review. Buyer, at Buyer's sole cost and expense, may
review the condition of the Property with respect to compliance with Environmental Laws (as
hereinafter defined) and the presence of Hazardous Substances (as hereinafter defined). Buyer shall
be permitted to perform, through its designated professional consunltants, any and all inspections,
studies or tests of the Property deemed necessary by Buyer to evaluate the Property's environmeﬁtal
condition. Except as hereinafter specifically provided, (i) Buyer shall not perform any invasive
studies or testing of the Property without first obtaining Harsco’s written consent, which consent
shall not be unreasonably withheld by Harsco, and (ii) Buyer may mnot collect or test any
groundwater samples ot study the groundwater at the Property in any manner or by any method
without Harsco’s prior written consent. It is specifically understood and agreed that any
withholding of consent by Harsco to any groundwater sampling, study or testing shall not, under
any circumstances, be considered unreasonable, Notwithstanding the foregoing, Buyer shall be
permitted to perform. ordinary and customary Phase I and Phase II environmental studies and
inspections at the Property, excluding groundwater sampling, studying or testing, without Harsco’s
prior written consent. It is understood that such Phase IT environmental inspections may include soil

borings and collection and testing of soil and soil vapor samples (hereinafter called “Soil Borings™).




Buyer may perform Soil Borings only in the presence of Harsco’s designated engineer or other
designated representative. Buyer shall give Harsco five (5) business days advance written notice
that Soil Borings are to be performed and shall provide Harsco with all scheduling information and
other cooperation reasonably necessary to permit Harsco’s engineer or representative to be present
at the Property when the Soil Borings are p‘érformcd. Buyer shall complete Buyer's environmental
review of the Property on or before September 8, 2008, and such review period shall terminate
absolutely on September 8, 2008, If Buyer is not satisfied with the Property's environmental
condition, Buyer shall provide Harsco with a wﬁﬁen notice of non-satisfaction with the Pr‘operty's
environmental condition on or before September 8, 2008. If Buyer does not provide Harsco with
notice of non-satisfaction with the Pr@perty‘s environmental condition on or before September 8,
2008, this condition shall be deemed satisfied or waived by Buyer. I Buyer provides Harsco with
notice of non-satisfaction with the Property's environmental condition on or before September 8,
2008, Buyer may terminate this Agreement within five (5) days thereafter. If Buyer terminates this
Agreement for such reason, the Deposit shall be retained by Harsco and the parties shall have no

further rights and obligations under this Agreement, sxcept as otherwise specifically provided in this

Agreement. _

C. General Review and Inspection of Property. Buyer, at Buyet's sole cost
and expense, may review and investigate any physical condition of the Property, including the land,
buildings, structures and improvements located thereon and fixtures and systems incorporated
therein. Buyer’s review may include, without limitation, access to and from the Property and
availability and adequacy of the supply of utility services to the Property. Buyer shall perform such
review or inspection through Buyer's designated agents, contractors or professional consultants,
Buyer shall .completc Buyer's review of the Property under this Subsection 6C on or before
September 8, 2008, and such review period shall terminate absolutely on September 8, 2008, If
Buyer is not satisfied with the physical condition of the Property, Buyer shall provide Harsco witha

written notice of non-satisfaction with the Property's condition on or before September 8, 2008. If




Buyer does not provide Harsco with notice of non-satisfaction with the Property’s physical
condition on or before September 8, 2008, this condition shall be deemed satisfied or waived by
Buyer. If Buyer provides Harsco with notice of non-satisfaction with the Property's physical
condition on or before September 8, 2008, Buyer may terminate this Agreement within five (5) days
thereafter. If Buyer terminates this Agreement for such reason, the Deposit shall be retained by
Harsco and the parties shall have no further rights and obligations undef this Agreement, except as
otherwise specifically provided in this Agreement, |

D. Zoning and YT.and Use Review. Buyer, at Buyer’s sole expense, may

review and investigate any and all federal, state and local laws, statutes, regulations, codes,
ordinances and resolutions applicable to the Property and governing zoning, land use and
improvement of the Property (“Land Use Regulations”). Buyer shall complete Buyer’s review of
Land Use Regulations on or before September 8, 2008, and such review period shall terminate
absolutely on September 8, 2008, If Buyer is not satisfied with Buyer’s review of Land Use
Regulations as applicable to the Property, Buyer shall provide Seller with a written notice of non-
satisfaction on or before September 8, 2008. If Buyer does not provide Seller with notice of non-
satisfaction with Land Use Regulations on or before September 8, 2008, this condition shall be
deemed satisfied or waived by Buyer. If Buyer provides Seller with notice of non-satisfaction with
Land Use Regulations on or before September 8, 2008, Buyer may terminate this Agreement within
five (5) days thereafter. If Buyer terminates this Agreement for such reason, the Deposit shall be
retained by Harsco and the parties shall have no further rights and obligations under this Agreement,
except as specifically set forth in this Agreement. |

Buyer acknowledges receipt from Harsco before the date of this Agreement of the
" documents identified and described in Schedule 1 attached to this Agreement and made a part of
this Agreement (hereinafier called the “Due Diligence Documents”). The Due Diligence
Documents are delivered to Buyer by Harsco to assist Buyer in evaluating the Property and

Harsco's title to the Property pursuant to this Section 6. Harsco makes no representation, warranty

6
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or covenant that the Due Diligence Documents or any other information provided to Buyer by
Harsco: (i) represent or constitute all available information concerning or relevant to the physical
condition, including environmental condition, of the Property or Harsco’s title to the Property; or
(ii) are accurate and complete in scope, factual content or conclusion. Buyer acknowledges and
agrees that Harsco cannot, and does not hereby, transfer or purport to transfer the right to rely upon
the Due Diligence Documents to Buyer, Harsco and Buyer executed a certain Confidentiality
 Agreement dated August 13, 2008 (hereinafier called the “Confidentiality Agreement”). The
Confidentiality Agreement covers all of the Due Diligence Documents. Notwithstanding anything
to the contrary in the Confidentiality Agreement, Buyer’s possession and use of the Due Diligence
Documents shall remain subject, in all respects, to the Confidentiality Agreement during the period
of time beginning at execution of this Agreement and ending upon completion of Closing and
trangfer of title to the Property.

Buyer understands, acknowledges and agrees tﬁat Buyer’s obligation to purchase the
Property under this Agreement is not conditioned upon Buyer obtaining any financing, of any type
or kind, in any amount or from any source, for purchase of the Property, Notwithstanding the

_foregoing, Buy& shall deliver to Harsco, on or before August 25, 2008, unequivocable evidence

acceptable to Harsco that Buyer either (i) has on readily available and liquid deposit with a financial

institution, or (ii) has received a firm, written commitment from a recognized financial institution
for borrowing from said institution, all of the funds necessary to pay the Purchase Price for the
Property and related closing costs at Closing. If Buyer fails to provide Harsco the aforesaid
evidence of Buyer’s ability to fund the Purchase Price and Closing within the time provided, Harsco
may, at Harsco’s option, terminate this Agreement. Such termination shall be effective immediately
upon notice to Buyer. If Harsco terminates this Agreement for such reason, the Deposit shall be
retained by Harsco and the parties shall have no further rights and obligations under this Agreement,
except as specifically set forth in this Agreement,




7. Environmental Condition of Property. The following definitions apply to this
Agreement:

"Hazardous Substance"” means any pollutant, dangerous substance, toxic substance,
hazardous chemical, hazardous substance or material, hazardous waste or any similar term as
defined or regulated in or pursuant to the Comprehensive Environmental Response Compensation
and Liability Act, 42 U.8.C. 9601 ¢t seq. ("CERCLA); the Resource Conservation and Recovery
Act, 42 U.S.C. 6901 et seq. ("RCRA"); the Clean Water Act, 33 U.S.C. 1251 et seq. ("CWA"); the
Toxic Substances antrol Act, 15 US.C. 2601 et seq. ("ISCA"); any Environmental Law (as
hereinafter defined); and any regulations promulgated thereunder. In addition to the foregoing and
for purposes of this Agreement, "Hazardous Substance" shall also include asbestos, petroleum and
any fraction or component of petroleum and lead based paint.

* "Environmental Laws" meéns ‘CERCLA, RCRA, CWA, TSCA and any other applicable
federal, state or local law, statute, ordinance, code, rule or order concerning protection of persons or
the environment and any regulations issued thereunder.,

- Harsco does not make any claims or promises about the physical condition, including
without limitation envifomnental condition, or value of the Property, except as. otherwise
specifically provided in this Agreement, It shall be Buyer's obligation to determine the condition of
the Property with respect to the presence or the absence of Hazardous Substances and compliance
with Environmental Laws by exercising Buj'er's rights under the condition stated in Subsection 6B
of this Agreement. Harsco shall not be obligated under this Agrecment to perform any
environmental work or remediation of any nature whatsoever at the Property.

If Buyer purchases the Property, Buyer shall and hereby does release Harsco from liability
for any claim by Buyer for diminution in the value or usefulness of the Property and any loss or
damages consequential thereto on account of: (1) the presence of Hazardous Substances in, on,
under or in proximity to the Property (without regard or limitatidn as to the time at which or by

whom any such Hazardous Substances may have been introduced to the Property or permitted on or




in proximity to the Property); or (2) non-compﬁance, at any time by any person, with
Environmental Laws at the Property. If Buyer purchases the Property, Buyer also hereby releases
Harsco from liability for any claim by Buyer for or on account of any losses, costs or expenses
incurred or to be incurred by Buyer in or for the investigation or remediation of ariy non-compliance
with Environmental Laws at the Property or any Hazardous Substances in, on, under or in proximity
to the Property (Without regard or limitation as to the. time at which or by whom any such
Hazardous Substances may have been introduced to the Property or permitted on or in proximity to
the Property).
If this Agreement is terminated by either party for any reason permitted in this Agreement,
| including without limitation termination based on matters relating to the eﬁvironmental condition of
the Property, and in all circumstances in which Buyer does not complete purchase of the Property
from Harsco, the Due Diligence Documents and all other documents and information in any form
delivered to Buyer by Harsco or otherwise obtained by Buyér from Buyer's environmental review of
the Property shall remain confidential. Except as may be requircd by applicable law, Buyer shall
not transmit, provide, communicate, discuss or disclose any such information to or with any persbﬁ
(other than Buyer's legal counsel and professional environmental consultants) without the written
consent of Harsco.. Upon termination of this Agreement by either party, Buyer shall return to
Harsco all information and documents delivered by Harsco to Buyer, including the Due Diligence
Documents.
8. Defauit. _

, A. Default By Buyer. Subject to Subsection éC hereof, if Buyer fails or
refuses to perform this Agreement and purchase the Property in accordance with the terms of this
Agreement, the Deposit in the amount of $500,000.00 shall be considered liquidated damages and
the Deposit shall be paid to and retained by Harsco. This sum of $500,000.00 is agreed upon as
Buyer and Harsco recognize that the value of real property is subject to market fluctuations and

other diverse factors which render proof of actual damages expensive, as well as difficult or




impossible. This provision for liquidated damages is in addition to, not in replacement of, those
other provisions of this Agreement stating that the Deposit is nonrefundable and that the Deposit
shall be retained by Harsco even upon permitted termination of this Agreement by Buyer for failure
of the conditions provided in Subsections 6B, 6C and 6D of this Agreement.

B. Default By Seller. Subject to Subsection 8C hereof, if Buyer is not in
default of this Agreement and Harsco fails or refuses to perform this Agreement and convey the
Property to Buyer in accordance with the terms of this Agreement, Buyer shall be entitled to pursue
any and all actions and remedies available to Buyer for Harsco's breach of this Agreement, both

legal and equitable, including without limitation an action for specific performance of this
Agreement.
C. Failure of Title. If Harsco shall be unable to convey to Buyer title to the

Property in accordance with Section 9 of this Agreement, or fails to deliver such title in accordance
with the terms and conditions of this Agreement, the sole obligation of Harsco, upon rejection of

Harsco’s title by Buyer, shall be to rctum the Deposit, and to reimburse Buyer for the cost of title

examination, and upon the making of such refund and reimbursement, this Agreement shall wholly -

cease and terminate and neither party shall have any further claims ‘against the other by reason of
this Agreement, and the lien, if any, of Buyer against the Property, shall wholly cease. Harsco shall
not be required to bring any action or proceedings or otherwise incur any expense to render title to
the Property compliant with the standards provided in Section 9. Buyer may, nevertheless, accept
such title as Harsco may be able to convey, without reduction of the purchase price or any credit or
allowance against the same, and without any liability on the part of Harsco. The acceptance of the
Deed (as hereinafier defined) by Buyer shall be deemed to be a full performance of and discharge of
any and all agreements and obligations on the part of Harsco to be performed pursuant to the
provisions of this Agreement, except those, if any, which are herein specifically stated to survive
delivery of the Deed. The term “cost” of title examination is defined for the purpose of this

Agreement, as the expenses actually incurred by Buyer for title examination, in no event, however,
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to exceed the net amount which would be charged by a title company in the City of New York for
title examination of the Premises and issuance of the Title Repott, without issuance of policy.
9. Title. Harsco shall convey the Property to Buyer by a statutory form of bargain and

sale deed, with covenant against grantor’s acts and containing the covenant required by Section 13

of the Lien Law (hereinafter called the “Deed™), in form otherwise reasonably acceptable to Buyer

and the Title Company. Title to the Property shall be title in fee simple, insurable at regular rates by

the Title Company or any other title insurance cémpany licensed to do business by the State of New
York, subject to: (a) Land Use Regulations and other aﬁplicable laws, codes and ordinances; (b)

real property taxes and assessments which have not yet been billéd on the Closing Date and are

therefore not yet due and payable; (¢) eaSerﬁcnts, rights of way, restrictions, covenants, conditions,

agreements, reservations and.similar encumbrances of record, provided the same do not (i) impose
- any monetary obligaﬁdns, (i) materially restrict alteration or improvement of the Propery, or (iii)
prohibit maintenance and use of the structure or structures now on the Property; (d) any and all
exceptions to title, riparian rights of other persons and title and regulatory rights of the United
States, State of New York and City of New York arising from or related to the waterway known as
Dutch Kills Basin abutting the Property on the east; (€) matters, encumbrances and conditions
which (i) are visible on the Property, (ii) are shown on or disclosed by Item 2 of Schedule 1, or (iif)
would be discovered by a current and accurate ALTA/ACSM instrument survey of the Property and
a physical inspection of the Property, including without limitation easements, rights-of-way,
encroachments by improvements on the Property against adjoining property, encroachments by
improvements on adjoining property against the Property, shortages in area, varianées or
discrepancies in boundaries and non-contiguity between or among separate tracts; (f) all City and
State of New York violations, including emergency violations, placed on the Property, regardless of
the authority issuing same; (g) party wall agreements, if any, provided the same do not render title
uninsurable at standard rates; (h) consents in writing prior to the date of this Agreement by Harsco

or any former owner of the Property for the erection of any structure or structures on, under or
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above any street or streets on which the Property may abut; (i) two (2) notices of appropriation for
overhead highway easements recorded in Reel 2859, Page 2260 and Reel 2893, Page 1318, Queens
County, New York Records; (j) restrictive declarations (concerning overhead signs) recorded in
Reel 5280, Page 2488 and Reel 5280, Page 2491, Queens County, New York Records; (k) minor
variations between the record lot lines of the Property and those shown on the tax map, provided
such variations do not prohibit the continuing maintenance of any existing structure on the Property
or render title to the Property uninsurable at standard rates; and (l) any easement or right of use
created in favor of any public utility company for electric, steam, gas, telephone, water, television
cable or other service and the right to install, use, repair and replace wiring, cables, terminal boxes,

lines, service connections, poles, mains, facilities and the like upon, under and across the Property.

Notwithstanding anything herein to the contrary, Harsco agrees to pay (or credit Buyer as
hereinafter provided) any fines or penalties for any ‘City and State of New York violations,
including emergency repair violations, of record prior to the date of ‘Closing, up to a total of
$10,000 in cumulative costs. Nothing herein shall obligate Hatsco to perform any work or reﬁair
to correct and/or cure any violations. In consideration of agreeing to close subject to such
violations, at closing Buyer shall be entitled to receive a credit equal to the total of all unpaid
fines and penalties (with interest thereon, if any) for such violations, except that if the total of
such fines and penalties exceeds $10,000 ( the “Cap amount™), then (i) Buyer may cancel this
Agreement if Buyer is unwilling to close without receiving and Seller is unwilling to grant a
closing credit for such higher sum; it being agreed that Buyer may not cancel if Harsco is willing
to grant a credit for the higher sum and (i) Harsco may cancel this Agreement if Harsco is
unwilling to grant and Buyer is unwilling to close without receiving a credit for such higher sum;

it being agreed that Harsco may not cancel if Buyer is willing to close with a credit in the Cap
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Amount. Ifthe Agreement is canceled pursuanf to the terms of this section, then the Deposit
shall be refunded to the Buyer within ten (10) days after delivery of the notice of cancellation
and the parties shall have no further rights or obligations hereunder.

Buyer shall pay all fees, costs and premiums required to obtain the Title Report and for
issuance, as of the Closing Date, of any owner's policy of title insurance to Buyei' pursuant to the
Title Repoi't. Buyer shall pay any additional charges, costs or premiums for aﬁy loan policy of title
insurance, abstracting fees, counsel review fees, “special risk" premiums, endorsements or
additional or extended title insurance cbverage desired by Buyer or required by any lender to Buyer.
Buyer shall pay for any survey obtained by Buyer. Harsco shall pay for preparation of the Deed,
and Buyer shall pay for recording of the Deed. |

10.  Destruction, Damage or Condemnation, “The provisions of Section 5-1311 of the
General Obligations Law shall apply to the sale and pumhase provided for in this Agreement,

1. Acceptance of Deed. The acceptance by Buyer of the Deed at Closing will be
deemed to be full performance and discharge of each and every agreement and obligation on the
part of Harsco to be f)erfonned pursuant to this Agreement, except those agreements and obligations
'of Harsco, if any, which are expressly stated in this Agreement tb survive the Closing,

12,  Transfer Taﬁes; Transfer Tax Documents. All state and city real property
transfer taxes applicable to the sale of the Property pursuant to this Agreement-shall be paid by
Harsco at Closing. At Closing, Harsco shall provide the following: the New York State Real
Property Transfer Tax form (TP-584); an executed New York City Real Property Transfer Tax
return; and a NYL RPT 5217, Both parties shall cooperate and provide the information necessary to
complete a Form 1099-B for the Internal Revenue Service as required pursuant to Section 6045 of
the Internal Revenue Code. Buyer shall file a managing agent’s registration if required; if not, an
affidavit in lieu of registration, and both parties shall sign and deliver such other and further
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documents as may reasonably be required to effectuate the transfer contemplated herein and
recording of the Deed.

13. Apportionments. At Closing, real estate taxes, water charges, sewer rents and vault
charges, if any, shall be apportioned between Harsco and Buyer as of the date prior to the Closing
Date, on the basis of the fiscal period for which each is assessed. For each water meter on the
Property, Hérsco shall obtain a final reading within thirty (30) days prior to Closing, and the unfixed
meter charge for the time between the date of such reading and the date of Closing shall be
apportioned on the basis of such final reading.

14,  Representations and Warranties of Harsco. Harsco represents and warrants to
Buyer as follows: ‘

A, The Property is improved by commercial buildings;

B. Harsco is a corporation duly organized, validly existing and in good standing
under the laws of the State of Delaware and is duly qualified to do business and in good

- standing as a foreign corporation in the State of New York;

C. Harsco has the corporate power and authority to execute, deliver and
perform this Agreement;

D. The execution and delivery by Harsco of this Agreement and the
performance of its obligations hereunder have been duly authorized by all requisite
corporate action and will not violate any provision of law, any order of court or other agency
of government, its Certificate of Incorporation or Bylaws, any judgment, award or decree or
any provision of any indenture, agreement or other instrument to which it is a patty or by
which it is bound, or conflict with, result in a bmacﬁ of or constitute (with due notice or
lapse of time or both) a default under such indenture, agreement or other instrument;

E. This Agreement has been duly and validly executed and delivered by Harsco
and constitutes a legal, valid and binding obligation of Harsco, enforceable in accordance

with its terms;

14




F. Harsco is not a "foreign person” as defined in the U.S. Foreign Investment in
Real Property Tax Act; and

G. Harsco’s Tax Identification Number is 23-1483991.

The representations and warranties made in this Section 14 are continuing representations
and warranties and shall remain true and correct as of Closing,

At Closing, Harsco shall furnish Buyer and the Title Company with: (a) a certification that
Harsco is not a "foreign person” as defined in the U.S. Foreign Investment in Real Property Tax

“Act; (b) a resolution of Harsco's Board of Directors certxﬁed by Harsco’s corporate secretary
approving and authorizing transfer of the Property and execution of the documents required for
&ansf&t of the Property; and (c) officially certified copies éf documents evidencing Harsco's

' incorporation and good standing in the State of Delaware.

15.  Brokerage. Harsco has engaged the services of a broker for the sale of the Property.

At Closing, Harsco shall pay any commission then due and payable to said broker under the terms
of the agreement beﬁ&een Harsco and the broker. Harsco shall indemnify, defend and save harmless
Buyer from and against any claim for fees, commissions or other charges or damages made by said
broker or any other broker, finder or similar agent alleging to have been engaged by or to have
contracted with Harsco. Buyer represents and warrants to Harsco that Buyer has engaged no real

" estate broker, finder or similar agent concerning the Property or the transaction contemplated by this
Agreement. Buyer shall indemnify, defend and save harmless Harsco from and against any claims
for fees, commissions or other charges or damages made by any broker, finder or similar agent
alleging to have been engaged by or to have contracted with 